BOTTEN v. NORWAY - 16206/90 [1996] ECHR 4 (19 February 1996) 

50/1994/497/579 ECHR

Parties:

1. Mr Harald Ståle Botten,

2. Government of the Kingdom of Norway ("the Government") 

3. European Commission of Human Rights ("the Commission") 

Facts:
The applicant, a Norwegian citizen, is a Lieutenant-Colonel in the Norwegian Air Force. He is Commanding Officer of Flesland Air Station and is currently serving as full Colonel in the United Nations Forces in Tuzla, Bosnia-Herzegovina. 

In 1987 the applicant served as Commander of the Norwegian Defence Telecommunications Station ("the Station") on Jan Mayen island in the Arctic Ocean, which is part of the Kingdom of Norway. On 17 April 1987 the captain of a shrimp trawler, M/S Polarbas, radioed the Station, asking it to receive for treatment a fisherman, who had injured his arm. On 18 April the applicant agreed to this request and, on the same date, he and a colleague rowed out in a rubber dinghy to meet the trawler's lifeboat bringing the fisherman closer to shore. Shortly after the injured fisherman had been taken aboard, a breaker capsized the dinghy, leaving all three passengers in the sea, which on that date had a temperature of -0.3 °C. The applicant was the only one of the three who managed to reach the shore and who survived. A military board of inquiry, set up inter alia to establish the facts of the incident and to express an opinion on whether any regulations had been violated, concluded in a report of 1 May 1987 that relevant instructions had been violated and that the applicant, as Head of Station, was responsible. 10. On 11 July 1988 the public prosecutor of Nordland, under an expedited non-judicial procedure (forelegg), proposed to the applicant a suspended sentence of twenty-seven days' military custody (vaktarrest) and a fine of 5,000 Norwegian kroner (NOK) for the offence of neglect or carelessness in the performance of official duties (Article 78 para. 1 of the 1902 Military Penal Code - Militær Straffelov, Law no. 13 of 22 May 1902). As the applicant refused to accept the proposal, the public prosecutor instituted proceedings against him in Bodø City Court (byrett - "the City Court"), charging him with the aforementioned offence. The trial before the City Court took place from 9 to 13 March 1989. The applicant was heard and thirteen witnesses and three expert witnesses gave evidence. Documentary evidence, including the military board of inquiry's report of 1 May 1987 , was submitted. Furthermore, on 11 March the City Court held an inquiry on Jan Mayen island at the site of the accident, where a number of witnesses testified.

The City Court acquitted the applicant.

On 12 April 1989 the public prosecutor appealed from the judgment of the City Court to the Supreme Court (Høyesterett). 

There Botten  [the applicant] was sentenced to twenty days' military custody suspended for a probation period of two years, in addition to an unconditional fine of NOK 5,000 or, in default of payment, military custody for fifteen days.

Botten appealed to the Commission on desember 22. , 1989, on the grounds that article 2 of Protocol no 7 (P7-2) and Art 6 was breached. The Commission decided that art.6 was breached , and the case was brought in front of the Court by the Commision and the Norwegian Government. 

Procedural posture: The case was referred to the Court by the European Commission of Human rights and by the Government of the Kingdom of Norway on 8 December 1994 and 16 January 1995 respectively. It originated in an application against Norway lodged with the Commission by a Norwegian citizen, Mr. Harald Ståle Botten, on 22 December 1989. The object of the Commission’s request and the Government’s application was to obtain a decision as to whether the facts of the case disclosed a breach by the respondent State of its obligations under Art.6(1) of the Convention

Issues:

The key question to be decided by the court is:

Was the applicant’s right to a fair hearing breached since the Supreme Court gave a new judgement, without having summoned and heard him in person?

Rights: the right to a fair trial
Holding and reasoning:

The fact that the Supreme Court was empowered to overturn an acquittal by the City Court without summoning the defendant and without hearing the latter in person did not on its own infringe the fair hearing guaranteed in article 6.

The government argued that the appeal raised exclusively questions of law. The court was not persuaded by this argument. The Supreme Court had to make its own assessment of facts for the purposes of determining whether they provided a sufficient basis for convicting the applicant. This was compounded by the fact that the allegations against the applicant raised serious questions. These concerned not only interpretation of the terms of instructions, but also whether there had been neglect or carelessness in view of the particular conditions obtained at the site of the rescue operation at the material time.

Regarding sentencing, the Supreme Court had full jurisdiction to examine facts and law and in the event of liability discretion to impose a penalty. The nature of the offence was capable of raising issues such as the applicant’s personality and character. The Supreme Court did not even have a prior assessment of the applicant. The outcome of the proceedings could have had a negative impact on the applicant’s professional career.

Concerning the entirety of the proceedings before the Norwegian courts, the Court concludes that there were no special features to justify the fact that the Supreme Court did not summon the applicant and hear evidence from him directly before passing a judgment. The Supreme Court was under a duty to take positive measures to this effect, irrespective of whether or not the applicant attended the hearing.

Conclusion: the Court finds that there was a violation of article 6(1).

Rule of law: 

The defendant must be able effectively to participate in the proceedings. 
This constitutes one of the elements of the right to a fair trial.

Decision:
The Court held that there was a violation of article 6(1). 
Validity: Legally binding.
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