
English Law of Contract (JUS 5260 / 1260)  
 

Guidance notes for answering exam of 9
th

 May 2016 
 

The following gives brief guidance notes summing up the principal points that ought to be 

addressed in student answers to the exam questions posed. 

 

Exam question 

 

Please answer the following questions in connection with the following case scenarios. In 

answering the questions, you are to apply English law of contract. Question 2 is to be 

answered only by Master’s level students (not Bachelor’s level students). Thus, Master’s level 

students must answer questions 1, 2 and 3; Bachelor’s level students must only answer 

questions 1 and 3. 

 

 

1. In January 2015, an English company, Security Enhancements Pty. Ltd. (hereinafter “SE”), 

enters into an agreement with another English company, Motherland Pty. Ltd. (hereinafter 

“M”), whereby SE shall install biometrically-based access controls for entry into M’s factory 

premises. M’s primary business is the manufacture of advanced satellite systems, and good 

security (both virtual and physical) is essential for the company. It plans to bid for several 

lucrative contracts with the UK defence authorities, and a prerequisite for a successful bid is 

to show that the company’s production facilities are protected by “state-of-the-art” security 

measures. The cost of installing the access controls is stipulated in the contract as £80,000. 

The agreement stipulates that the access controls are to comprise devices that scan both 

fingerprints and the retina of eyes. The agreement also stipulates that the access controls are 

to be installed and functional by 1
st
 June 2015. The agreement contains a so-called liquidated 

damages clause specifying that breach of the contract by either party will entitle the innocent 

party to £130,000 in damages. It is further stipulated that the agreement is to be governed by 

English law of contract. 

 

SE begins work on installing the access controls in early February 2015, but soon runs into 

difficulties with its work due to problems in ensuring compatibility of its software with the 

information systems architecture that is already employed by M. SE calculates that the extra 

cost of overcoming the compatibility problems so that its access controls can communicate 

properly with M’s architecture will be in the order of £25,000. 

 

SE then informs M that it will not proceed with more work unless M agrees to cover this extra 

cost. M agrees to cover this cost as it is desperate to make a successful bid for the government 

contracts. SE continues with its work and presents M with a bill for £105,000 on 2
nd

 June 

2015. M refuses to pay this amount, arguing that SE’s claim for the extra £25,000 is not 

supported by valid consideration. M also finds that the access controls installed by SE are not 

fully functional in that they do not properly provide for retina scanning (although the 

fingerprint scanning functions adequately). M presents SE with a damages claim based on 

“cost of cure”. Independent consultants are called in by M and they assess the cost of 

installing properly functional retina scanning devices to be £75,000. In their opinion, the 

existing access controls need to be completely revamped if the retina scanning and fingerprint 

scanning functions are to work in a properly co-ordinated way. At the same time, the 

consultants are of the opinion that the existing access controls (relying on fingerprint 

scanning) offer substantially the same level of security as controls with both fingerprint and 



retina scanning. SE rejects the claim for damages based on “cost of cure”. M argues that even 

if it is unable to claim damages based on “cost of cure”, it is still entitled to £130,000 in 

damages. SE rejects this argument too. 

 

Advise the parties as to the validity of their respective claims. 

 

Guidance notes:  

 

A good answer would first identify the various claims: SE claims payment of the extra 

£25,000; M claims cost-of-cure damages or, alternatively, enforcement of the liquidated 

damages clause.  

 

As for SE’s claim to the extra payment, this will turn on whether the variation to the initial 

agreement is valid. A good answer would discuss the latter issue in light of the criteria laid 

down in Roffey. Here there would seem to be valid consideration for the “increasing pact” (in 

Treitel’s terminology) in that M obviates a disbenefit by having the access controls installed 

as planned, thereby allowing it to apply for the lucrative government contracts without delay. 

However, a good answer would also raise the issue of whether SE has applied undue pressure 

to M. M does not suggest the increase in payment of its own accord; it does so as a result of 

SE’s demands. If these demands are rather aggressive, one could argue that they evidence 

undue pressure. But a good answer would note that there is insufficient evidence to conclude 

firmly on this issue.  

 

A good answer would next raise the issue of whether or not SE has performed its side of the 

agreement. SE has obviously not conformed with the “entire performance” rule, but it would 

argue that it has “substantially” performed its side of the agreement. A good answer would 

discuss the validity of this argument in light of criteria laid down in, inter alia, Hoenig v. 

Isaacs and Bolton v. Mahadeva. In support of SE, one could argue that substantial 

performance has occurred because the access controls based solely on fingerprint scanning 

offer the same level of security as the access controls based on both fingerprint and retina 

scanning. In support of M, one could argue that the stipulation to install controls based on 

both types of scanning is a condition and that the failure to observe this stipulation “goes to 

the root of the contract”, particularly in light of the fact that the UK defence authorities require 

“state-of-the-art” security measures. A good answer would conclude that the latter  

argument is probably stronger than the argument in favour of SE. And if it is stronger, then SE 

will be guilty of a breach of condition allowing M to claim damages and treat the contract as 

discharged. 

 

A good answer would thereafter assess the damages claims by M. Regarding the cost-of-cure 

claim, a good answer would first note as background that such a claim arises as part of a claim for 

damages to cover “expectation loss”, and that there are two methods for assessing such loss: (i) 

difference in value between what was promised and what is actually done; (ii) cost of cure (cost of 

fulfilling what was promised). A good answer would go on to state that cost of cure is only 

permitted if reasonable; i.e., the cost must be proportionate to the benefit to be obtained: Ruxley 

Electronics. A good answer would note the similarity of the present case with Ruxley Electronics 

in that the installed access controls (relying solely on fingerprint scanning) offer substantially the 

same level of security as controls with both fingerprint and retina scanning (just as the actual 

depth of the swimming pool in Ruxley Electronics offered substantially the same degree of safety 

and commercial value as the promised depth). A good answer would conclude that it is probably 

not possible for M to cover cost of cure. A very good answer would also raise the issue of 



intention: does M intend to revamp fully the access controls so that they rely on both fingerprint 

and retina scanning? This is not certain (similar to Ruxley Electronics).  

 

As for validity of liquidated damages clause, a good answer would note that such a clause is, as a 

point of departure, valid and enforceable, as long as it is not essentially operating as penalty 

clause. Onus is on SE (as defendant) to show that clause = penalty clause: Robophone Facilities 

Ltd. v. Blank (1963). A good answer would then note the tests applied by courts to determine 

whether such a clause is truly a l.d. clause as opposed to a penalty clause. The primary test as 

recently stipulated by the Sup. Ct. (SC) in Makdessi and Beavis is whether the clause “imposes a 

detriment on the contract-breaker out of all proportion to any legitimate interest of the 

innocent party in the enforcement of the primary obligation”. The SC also makes clear that 

the older test stipulated by the House of Lords (HL) in Dunlop (i.e., is clause a genuine pre-

estimate of loss?) is incomplete. However, the SC also states that the guidelines developed by 

Lord Dunedin in Dunlop (i.e., sum = penalty if: (i) sum specified > greatest possible loss; (ii) 

larger sum is payable after non-payment of smaller sum; (iii) single lump sum is payable on 

occurrence of one or more of several events, some of which may cause serious and some minor 

damage) may determine the validity of a “straightforward damages clause” where the innocent 

party’s legitimate interest is limited to compensation for the breach. Another factor, according 

to the SC in Makdessi, is the parties’ relative bargaining position, with a presumption being 

that a l.d. clause will be acceptable if the contract is freely negotiated between parties of 

similar strength. An excellent answer would further note the observations of Justice Jackson in 

Alfred McAlpine Capital Projects Limited v. Tilebox Limited [2005] that striking down a clause on 

the basis that it = penalty clause is unusual; courts are generally inclined to uphold clauses that 

appear to have been freely agreed upon by the parties even if the clauses may operate harshly on 

one of the parties. According to Justice Jackson, there must be a substantial discrepancy between 

the level of damages stipulated in the contract and the level of damages likely to be suffered 

before it can be said that the agreed pre-estimate is unreasonable. This is in line with the SC’s 

approach in Makdessi and Beavis. 

 

In this scenario, it is difficult to conclude with certainty whether the clause = penalty clause. But it 

is at least plausible to argue the penalty clause line. At the time the contract was made, £130,000 

was substantially higher than the apparent maximum amount of damages that would have been 

foreseen (£80,000).  

 

Yet, even if the clause = penalty clause, M may still claim for actual loss. 

 

 

2. Arthur sees an advertisement for an upcoming rock concert to be given by a veteran rock 

star, Pete Dopehead. The concert is to be held at Wembley Stadium in London on 9 May 

2016. Arthur knows that Pete Dopehead has a lot of dedicated fans. He also knows that Pete 

Dopehead is nearing the end of his musical career after many years of living the “hard life” of 

“sex, drugs and rock and roll”. Arthur thinks that he can make some money from the concert 

by hiring several luxury limousines that, for a fairly high fee, will take concertgoers first to a 

restaurant banquet dinner prior to the concert, and then on to Wembley Stadium for the 

concert. When Arthur enters into the agreement to hire the limousines a month before the 

concert, he informs the limousine owner of the purpose of the hire although the purpose is not 

specified in the hire agreement. He also pays a deposit of £1,000. Unfortunately, the concert is 

cancelled on 8 May due to Pete Dopehead suffering a heart attack the night before. Arthur 

contacts the limousine owner to claim that the hire deal is off and that he wants to be refunded 

the deposit he paid. 

 



Advise Arthur of the prospects of his claim on the basis of the doctrine of frustration. Give 

reasons for your advice. You need only consider the rules on frustration. 

 
Guidance notes: 

 

This question requires consideration of the famous “coronation” cases: Krell v. Henry and Herne 

Bay Steam Boat Co. v. Hutton. A good answer would state that there are parallels between the 

situation of Arthur (A) and the situation in Krell v. Henry – similar to the latter case, A was not 

simply hiring limousines but hiring limousines for the specific purpose of taking people to a 

spectacular event that ended up being cancelled through no fault of his; and, similar to Krell, 

while the hire contract did not specifically mention the concert, the agreement is made with a 

common understanding of its concert-related purpose. However, a good answer would also note 

that the prospects of A’s frustration claim are weakened by several factors: (i) the outcome of 

Krell is generally viewed as very exceptional; (ii) there are parallels between A’s situation and the 

situation in Herne Bay Steam Boat Co. (which resulted in a finding that frustration did not occur); 

and (iii) obiter remarks by Vaughan Williams LJ in Krell stating that frustration would not occur 

where one hires a taxi to take one to a horse race and the horse race ends up being cancelled.  

 

A good answer would also note that if A’s frustration claim is successful, A could get back his 

deposit on the basis of section 1(2) of the Law Reform (Frustrated Contracts) Act, minus 

deductions, as a court sees fit, to cover the other party’s expenses as a result of the contract 

(before the frustrating event occurred). 
 

 

3. Discuss the validity of the following claim in respect of damages for breach of contract: 

“The principle that the damage must not be too remote is difficult to apply and has not yet 

been clearly explained by the courts”. 

 
Guidance notes:  

 

A good answer would initially state what the principle on remoteness of damage concerns – i.e., 

that the innocent party is only entitled to damages for loss which is not too remote a consequence 

of the breach. It would then go on to set out the principle as expounded in the famous case of 

Hadley v Baxendale. It could here be noted that there has been some confusion over whether the 

case laid down one rule or two rules or one rule with two limbs but that the case is now generally 

seen as setting out one rule with two limbs. A good answer would thereafter describe the 

elaboration of this rule in subsequent case law, noting at least Victoria Laundry, Heron II and, 

finally, Transfield Shipping. It would note particular difficulties with the phrasing of the criteria 

for defining remoteness – an excellent answer might also refer to the exasperated critique by 

Denning LJ of the “sea of semantics”. 

 

A good answer would observe the difficulty of determining when losses are “special” or 

“normal”, along with the difficulty of deciding when knowledge is to be imputed, contrasting, 

e.g., The Heron II with Balfour Beatty v. Scottish Power.  

 

Next, a good answer would turn to the 2009 HL decision in Transfield Shipping, noting that the 

five judges do not all pull in the same direction, and that the “assumption of responsibility” test 

suggested by Lords Hoffmann and Hope is rather nebulous and has not been followed up in 

subsequent case law.  

 



An excellent answer would go on to critique the recent attempt by the CA in John Grimes 

Partnership Ltd v Gubbins (2013) to recast the Hadley test as one concerned with implied terms to 

reflect party intentions. As Poole notes, this approach is not particularly helpful.  

 

Finally, a good answer would round off by directly affirming, negating or otherwise qualifying the 

validity of the statement in the exam question. In my opinion, a cogent line of argument is that 

Alderson B’s statement of the remoteness test in Hadley was fairly straightforward, at least as 

applied to the fact situation of the case, but it has proven not to be so straightforward to apply in 

some of the subsequent cases, and that many of the attempts by judges in those cases to 

reformulate the test have “muddied the waters” rather than add clarity. 


