
Alan Hui 
Postdoctoral fellow

Defining ‘unrecognisable’* 
In the Kraftwerk case, the Court of Justice ruled that

sampling a phonogram (sound record) infringes the producer's rights 
unless the sample is “unrecognisable to the ear”. But, what does this mean? 

Translating ‘unrecognisable’ to scale 
The “unrecognisable to the ear” standard will soon be brought to scale on content platforms. This 

year, the EU passed a new Directive (see right) which will both penalises platforms that fail to 
make unauthorised and infringing content unavailable and keep non-infringing content

available. In theory, platforms should examine whether samples are unrecognisable to
the ear when creators and users upload remixes and mashups.

The scale of uploads means platforms will use automated algorithmic recognition 
systems to decide what is unrecognisable to the ear, or otherwise. The new 

Directive does not mention any “transparency, due process and public oversight”,
as Perel and Elkin-Koren have suggested for algorithmic regulation of copyright

(2016). Without these measures, it will be difficult to ensure platforms apply laws 
as intended. Recognisability could become divorced from the human ear, and

copyright laws might morph into an unintended form of regulation. This would
be a form of ‘technological blindness’, where copyright laws are transposed into 

platform regulation without ‘careful, contextual recalibration’ (Craig 2016).
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Short sample (2 seconds), long lawsuit (13 years)
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‘The cooperation

between online content-sharing

service providers and rightholders shall

not result in the prevention of the availability of

works or other subject matter uploaded by users, 

which do not infringe copyright and related rights...’

These content-sharing service providers will be liable for 

unauthorised content unless they take steps including

making ‘best efforts to ensure the unavailability

of specific works and other subject matter...’ 

EU Digital Single Market Directive,

Subarticles 17(5) and (7)

*The EU Court judgement leaves the 
door open for sampling to be considered 

‘quotation’, which would be an exception to 
infringement.  However, many conditions apply. 

This poster does not focus on quotation.
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