Laskey, Jaggard and Brown v. the United Kingdom

	Case:


	Laskey, Jaggard and Brown v. the United Kingdom

ECHR Application: 109/1995/615/703-705)

	Parties: 
	Authors: Mr. Collin Laskey, Mr. Roland Jaggard and Mr. Anthony Brown

State party: The United Kingdom

	Facts:


	Following an unrelated investigation the police found numerous videos made of sado-masochistic encounters involving more than 40 persons including the applicants, which took place in part at one of the applicants place of residence. The acts consisted mainly of maltreatment of the genitalia and ritualistic beatings. The activities were consensual and were conducted in private for no apparent purpose other than the sexual gratification. The activities took place at a number of locations, including rooms equipped as torture chambers. Video cameras were used to record events and tapes copied and distributed amongst the members of the groups. The applicants were charged with a series of offenses relating to those sado-masochistic activities and were convicted and sentenced to various length of imprisonment. One of the charges involved a defendant who was not yet 21 years old – the age of consent to mal homosexual practices at the time. The applicants appealed against the conviction and sentence (p.14).  The Court of Appeal dismissed the claim against the conviction but lowered the sentence for each of the applicants due to their lack of knowledge regarding the criminal nature of their acts (p. 15). 

The parties did not dispute the following facts:  

· That the proceedings against the applicants, which resulted in their conviction, constituted interference by public authorities with the applicants’ right to respect for their private life. (There was some doubt in the Court whether such sado-masochistic acts were covered by Art. 8 but the parties did not pursue that avenue of argument). 

· That the interference was in accordance with the law. 

· The applicants and Commission accepted that the Government’s aim was a legitimate one of protection of health or morals. 


	Procedural Posture:
	· Communication was submitted to the Commission on 14 December1992

· The case was declared admissible on January 18 1995 
· Commission referred the case to the Court on 11 December 1995

· The Human Rights organization Rights International was allowed to submit written comments on specific aspects of the case on 17 July 1996

· Hearing took place on 21 October 1996

· Decision of the Court was made on 19 February 1997

	Issues:
	· What does the right to private and family life encompass?

· Should this case be considered a criminal act or purely sexual act?

· How wide is the margin of appreciation for States regulating sexual conduct?

· How wide is the margin of appreciation for States regarding public health and morals?

· How important is the consideration for possible results of actions despite actual results?

· Should consensual sexual interactions conducted in private subject to interference by the public authority.
· Should the acts in question be considered as sexual expression rather than violence?
· Are sado-masochistic activities between consenting adults protected by Article 8 of the Convention? 
· Was the interference by public authorities with the applicants’ right to respect for their private life necessary in a democratic society. 

	Rights:
	Art. 7 (no punishment without law) was dismissed as inadmissible by the Commission.

Art. 8 (right to respect for private and family life) specifically Art. 8.2

	Holding/

Reasoning:
	No doubt that sexual orientation and activity concern an intimate aspect of private life (Par. 36).  Injuries in specific case were of significant nature. The determination of the level of harm that should be tolerated by the law is a matter for the State concerned in view of the aim protected, public health and general deterrence effect of criminal law versus personal autonomy of the individual (Par. 44). It is possible to take into consideration the likely outcome of an action despite the actual outcome of the action (specifically regarding physical harm).  The Court rejected the claim by the applicants that the actions concerned private sexual behaviour and were not criminal in nature (Par.45). The Court rejected the claim that the actions did not result in any excessively severe injuries and thus could not be prosecuted.  The Court accepted the suggestion of the United Kingdom and the House of Lords decision that the potential for harm inherent in the acts warranted prosecution. The Court rejected the argument that the applicants were targeted because they were homosexual as not founded (Par. 47). The Court considered that the prosecution and conviction were proportional to the legitimate aim or aims pursued. In reaching their decision the Court considered the degree of organisation involved in the offences and the length of time the applicants engaged in such activities and concluded that the measures were not disproportionate. (Par 49) They concluded that the prosecution and conviction of the applicants were necessary in a democratic society for the protection of health within the meaning of Article 8(2) of the Convention (Par 50). 


	Rule of Law:
	The notion of necessary in a democratic society implies that interference corresponds to a pressing social need, and that it is proportionate to the legitimate aim (Par 42). 

The Court will take into account that a margin of appreciation is left to the national authorities subject to review of the Court (Par 42). 

The scope of the margin of appreciation is not identical in each case but will vary according to the context.  (Par 42). 

Relevant factors to consider in regard to margin of appreciation are: nature of the Convention rights in issue, its importance for the individual and the nature of the activities concerned (Par. 42). 

The Court observed that not every sexual activity carried out behind closed doors necessarily falls within the scope of Article 8. 

The Court considered that one of the roles which the State is unquestionably entitled to undertake is to seek to regulate, through the operation of the criminal law, activities which involves the infliction of physical violence. This is so whether the activities in question occur in the course of sexual conduct or otherwise. 

	Decision:
	No violation of Article 8. The prosecution and conviction of the applicants was necessary in a democratic society for the protection of health within the meaning of Article 8 par. 2 of the Convention. The consideration of morals was not taken up by the Court. The decision was held unanimously. 

	Validity 
	Binding on parties (Article 46 of Convention)

	Concurring:
	One Concurring Opinion by one judge: The sado-masochistic actions of the applicants are not covered under Art. 8.  There should be an expansion of the margin of appreciation of States regarding the regulation of sexual behaviour that is demeaning, regardless of whether it inflicts physical harm.


