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	Case:
	McCann, Farrell & Savage v. United Kingdom (17/1994/464/545) ECHR

	Parties:
	Applicants: Estates of Daniel McCann, Mairead Farrell & Sean Savage
Government: The United Kingdom of Great Britain and Northern Ireland

	Facts:
	· McCann, Farrell & Savage (the “Suspects”) were members of the IRA ASU (Active Service Unit) and were suspected from the beginning of 1988 of intending to detonate a car bomb during the weekly changing of the guard ceremony in the center of Gibraltar, a UK territory in southern Spain. The Suspects were sighted at the airport in Malaga, Spain in early March 1988, and were monitored as they drove towards and then crossed the border into Gibraltar. Once in Gibraltar, and two days before the next changing of the guard (8 March 1988) the Suspects continued to be monitored and they were seen at various points parking, adjusting the contents of and then discussing the location of a car at what appeared to be the intended attack location. The Suspects were then followed on foot by military soldiers and surveillance personnel in civilian clothing through heavily transited areas of the city within 1.4 km of where the vehicle had been parked. All Suspects ultimately received multiple and fatal shots at the hands of the SAS soldiers, at close range during the intended arrest procedure. The shootings were witnessed by a large number of civilians, plain- and off-duty police officers.
· The operation was carried out by a joint force of police, military (Special Air Service) and surveillance personnel. Also, limited cooperation with Spanish & Gibraltar police.
· The Applicants claim violation under Article 2 of the ECHR, principally on procedural matters.

	Procedural Posture:
	· An inquest by the Gibraltar Coroner into the killings took place in September 1988. The jury returned a verdict of “lawful killing” by a majority of 9 to 2.  The inquest was primarily focused on the role of the SAS soldiers in the fatal shootings.
· Thereafter, the Applicants sought a hearing in the High Court of Justice in Northern Ireland in March 1990 against the Ministry of Defense.  However, Section 40(2) of the Crown Proceedings Act 1947 (amended 1981), precludes proceedings against the Crown that have not occurred either in the United Kingdom or in Northern Ireland.
· Applicants then filed with the European Commission on August 1991, citing a violation of Article 2. Declared admissible September 1993. Found in March 1994 (by a vote of 11 to 6) to not constitute a violation of Article 2 of the Covenant.
· The case was referred by the Commission to the Court in May 1994, with the request to obtain a decision as to whether the facts of the case disclosed a breach under Article 2.  In September 1994, Amnesty International, British-Irish Rights Watch, Liberty and Inquest were granted leave to submit joint written comments.  Also in September 1994, the Chamber relinquished jurisdiction in favor of a Grand Chamber, given the fundamental nature of the subject of the case.

	Issues:
	· Did Gibraltar Law protect the right to life to the same standard of the Convention?
· Was the Gibraltar inquest capable of investigating such controversial killings?
· Is there sufficient evidence to suggest that the killings were premeditated by the UK?

· Did the Government incur any liability in its planning and conducting of the operation?

	Rights:
	Directly: ECHR Article 2.1 and Article 2.2
Indirectly: ECHR Article 6 (Fair Trial) and Article 13 (Effective Remedy)

	Holding & Reasoning:
	· The difference between the standards of Gibraltar Law (“reasonably justifiable”) and the Convention (“no more than absolutely necessary”) is not sufficiently great.
· The Gibraltar inquest proceedings, where 79 witnesses and other experts were heard were sufficient and do not constitute a violation.
· The use of the SAS, despite the soldiers’ training to shoot until dead, does not amount to evidence of premeditation given their specialist training in combating terrorism.
· As to any liability incurred by the UK, during the planning and conducting of the operation, the Court finds “a lack of appropriate care in the control and organization of the arrest operation” in that:

· The conduct of the SAS soldiers does not in itself constitute a violation, since they believed that the Suspects were armed, aggressive, and able detonate the car bomb with a hidden detonator at the push of a button. Therefore fatal shooting was perceived by them to be absolutely necessary.
· The UK incurred liability by not arresting the Suspects at the border to Gibraltar, since not preventing entry led to the “foreseeable possibility if not likelihood” of the fatal shooting.
· Further liability was incurred in the inability to allow for alternative scenarios, the over-simplification of technical data, the lack of expertise of several key investigators, the use of military personnel (particularly given shoot until dead training) as opposed to police officers to effect the arrests.

	Rule(s) of Law:
	· Article 2 not only safeguards the right to life, but sets out the circumstances when the deprivation of life may be justified.

	Decision:
	In favor of the Applicants by a vote of 10 to 9.  Applicants to be compensated for solicitor and counsel’s costs of Strasbourg proceedings (GBP 38,700) less legal aid of FR. 37,371.

	Validity:
	Legally binding upon the U.K.

	Other:
	Joint dissenting opinion of 9 judges agrees with all of the Court’s findings, except as they relate to the control and organization of the operation. The dissenting judges consider that the Court has relied too heavily on the benefit of hindsight, that the use of the SAS was appropriate given their anti-terrorism experience, that appropriate care was taken by those leading the operation, that arrest at the border would not likely have led to detention and therefore would have alerted the IRA to the authorities’ level of awareness, that not enough consideration was given to the impact of chance events that disrupted the attempted arrest (police sirens and other shooting), and that the action of the SAS soldiers, given the Suspects’ backgrounds and reactions upon attempted arrest, would not have been influenced by certain other facts of the case (“suspect car bomb” versus “real car bomb”).


