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	Parties:

1. Mr Esref Yasa 

2. The Government

3. The Commission



	Facts: Mr. Esref Yasa, a Turkish citizen, rented a newspaper kiosk where he sold newspapers including the pro-Kurdish newspaper Ozgur Gundem. On 15 January 1993 shots had been fired at him by two unknown assailants while he had been riding his bicycle from home to the kiosk. The applicant had been hit by eight bullets fired by the assailants and been seriously injured. While in hospital the applicant had made a statement to the police in which he claimed that his assailants were state agents. On 14 June 1993 the applicant’s uncle, Hasim Yasa, who had been running the applicant’s kiosk since March 1993, was shot in the head and killed by an unknown assailant.

 The applicant lodged an application with the Commission on his own behalf and on behalf of his deceased uncle and alleged that he and his uncle had been shot because of their involvement in the distribution of the newspaper Ozgur Gundem. The incidents had been part of a campaign of persecution and attacks against people engaged in the publication and distribution of that and other pro-Kurdish newspapers.

The Government confirmed the facts that the applicant had been shot and his uncle killed and stated that the investigations of the cases were still pending. The Government maintained that there was no evidence to support the applicant’s contention that members of the security forces were responsible for the attacks on the applicant and his uncle.

The Commission found that there was no evidence before it that proved beyond reasonable doubt that agents of security forces or police were involved in the shooting of the applicant and his uncle.

During the proceedings in the Court, the applicant provided with the new evidence – the Susurluk report, which, although did not enable those responsible for the relevant attacks to be identified, contained very serious admissions and an acknowledgment that attacks for which no one claimed responsibility and which were classified as ‘unknown perpetrator’ had in fact been ordered by senior figures in the security forces. 



	Procedure:
   1.  The case was referred to the Court by the European Commission of Human Rights (“the Commission”) on 9 July 1997, within the three-month period laid down by Article 32 § 1 and Article 47 of the Convention. It originated in an application (no. 22495/93) against the Republic of Turkey lodged with the Commission under Article 25 by a Turkish national, Mr Eşref Yaşa, on 12 July 1993.The Commission’s request referred to Articles 44 and 48 of the Convention and to the declaration whereby Turkey recognised 

	the compulsory jurisdiction of the Court (Article 46). The object of the request was to obtain a decision as to whether the facts of the case disclosed a breach by the respondent State of its obligations under Articles 2, 3, 6, 10, 13, 14 and 18 of the Convention.

2.  In accordance with the President’s decision, the hearing took place in public in the Human Rights Building, Strasbourg, on 21 April 1998. 

	Issues:
1: Is it reasonable in this case, based on its merits, to believe that state agents were involved in the attacks on the applicant and his uncle?

2: Was the investigations of the attacks effective as required by Article 2, second paragraph?

3: Was the investigations and possible remedies required from the national authorities by Article 13 offered to the applicant?

	Rights:
Directly:  The right to life. The right to effective remedies.

Indirectly: Freedom of expression.

	Holding and reasoning: 

Article 2:

1). Attacks on the applicant and his uncle: the Court considers that notwithstanding the serious concerns to which it gives rise, the Susurluk report does contain material enabling the presumed perpetrators of the attacks on the applicant and his uncle to be identified with the sufficient precision. Accordingly, the material on the case does not enable to conclude beyond all reasonable doubt that that applicant and his uncle were respectively attacked and killed by the security forces. There has been no violation of Art.2 on that account.

2). Alleged inadequacy of the investigations: the Court recalls that the obligation to protect life to right under Art.2 requires by implication that there should be some form of effective official investigation when individuals have been killed as a result of the use of force. The obligation is not confined to cases where it has been established that the killings was caused by an agent of the State. Nor is the issue of whether members of the deceased’s family or others have lodged a formal complaint about the killing with the 

	competent investigatory authorities decisive. The mere fact that the authorities were informed of the murder of the applicant’s uncle gave rise ipso facto to an obligation under Art.2 to carry out an effective investigation. The same applies to the attack on the applicant which, because eight shots were fired at him, amounted to attempted murder. 

The investigations carried out in the instant case did not allow of the possibility that given the circumstances of the case the security forces might have been implicated in the attacks and because, up till now, more than five years after the events, no concrete and credible progress has been made, the investigations cannot be considered to have been effective as required by Art.2. In consequence, the Court holds that there has been a violation of Art.2. 

Article 13: 

Alleged failure of an effective remedy at a national level:

The Court observes that Article 13 of the Convention guarantees the availability at a national level of a remedy to enforce the Conventions rights and freedoms. In this case the Court finds that the merits, especially taking in consideration the susurluk report, did not relieve the State of the obligation to carry out an effective investigation into the substance of the complaint. Even though the Commission considered that it was unnecessary to examine article 13 separately from article 2, second paragraph, because no separate issue arose, the Court concluded from the susurluk report that it was the authorities’ duty to give thought to the fact that state agents could be involved in the attacks. 

Given the fact that the investigations carried out in this case did not allow for the possibility of security forces being involved, and the fact that five years after the attacks took place the investigations have still not produced any results, the respondent State cannot be considered to have conducted an effective criminal investigation as required by Article 13.

Consequently, there has been a violation of article 13.

	Rule of Law:
The mere fact that State authorities are informed about the murder or the threat to someone's right to life give rise ipso facto to an obligation under Art.2 to carry out an effective investigation. 



	Decision:

Unanimously that there has not been a violation of article 2, first paragraph.

Eight votes to one in favor of the Applicant that there has been a violation of Article 2, second paragraph.

Eight votes to one in favor of the Applicant that there has been a violation of Article 13.

Validity : Legally binding
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