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PART I. INTRODUCTION
Guatemala City. San Salvador. The small town of Nebaj, population 16,000. [FN1] These three cities and towns
share at least one common characteristic: a proliferation of gang violence. The problem of gang violence has
reached epidemic proportions in Central America. Gangs, like Mara 18 and MS-13, operate with impunity
throughout urban areas and rural areas alike. National governments are unable to stem the tide of gang violence.
Local governmental officials are often unwilling to arrest the gangsters in their midst. In essence, the gangs, or
maras, operate as the de facto government within their zones of control. Yet, despite this ongoing reign of ter-
ror, the majority of Central Americans resist the false allure of the gangs and refuse to become gang members.
Unfortunately, the sad truth is that the maras rarely take no for an answer. To publicly oppose the gangs,
through refusal to join them or open confrontation, is to risk death, not only for oneself, but also for one's loved
ones.

Like Hamas, Islamic Jihad, the IRA, Shining Path, and the Ku Klux Klan, the maras perpetuate their power
through fear. The maras persecute their opponents, who include anyone who resists their commands. If the av-
erage person believed he or she could resist the maras without consequence, the maras' stranglehold on power
would cease. Perhaps, eventually, the governments of Central America will develop an effective strategy for
combating the maras. [FN2] However, that day is not today, nor is it likely to be any time in *408 the near fu-
ture. Meanwhile, a large number of people in Central American continue to live in fear of gang persecution.
[FN3]

For asylum purposes, the United States government has no desire to open an immigration floodgate. [FN4] Fact-
finders often view gang-based asylum claims with a skeptical eye, as if such claims exist outside the permissible
legal framework. [FN5] Sadly, innocent people are caught in the middle. [FN6] As such, the ongoing crisis re-
quires a reassessment of U.S. immigration policy with respect to people who, rather than risk persecution at the
hands of the maras, flee their homes for the United States. [FN7]

The broad goals of this note are twofold: (1) to demonstrate that the recognition of gang based asylum claims
will not open the immigration floodgates; and (2) to present strategies for overcoming judicial skepticism of
these claims. Accordingly, Part II provides background information on the scope of gang violence throughout
Central America. This section highlights the differences between common crime, which plagues many rural and
urban areas of the United States, and the enclaves of terror Mara 18 and MS-13 *409 operate throughout Central
America. Part III discusses current asylum law as it relates to gang-based claims. Sadly, there is little binding
and favorable precedent in this area, so analogical reasoning is an important component of the applicant's case.
Moreover, this section examines potential litigation strategies with respect to political, religious, and familial
grounds for asylum, as well as relief under the Convention Against Torture. Lastly, Part IV summarizes the
main ideas of this note, and concludes that immigration judges must be given the discretion to award asylum,
without fear of summary reversal, to applicants who meet the requisite standards for refugee classification.

PART II. THE EPIDEMIC OF GANG VIOLENCE
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The maras are ruthless, international gangs, who perpetuate their power through fear, intimidation, rape, and
murder. Their numbers are increasing. Individual gang chapters, or cells, often coordinate resources and activit-
ies across porous borders. Many national governments lack coherent plans to battle the gangs. Too often the
strategy is to detain individuals with tattoos, a common gang identifier, without addressing the lack of educa-
tional and employment opportunities that drive many youth into the waiting arms of the maras. Equally prob-
lematic, the prosecution of gang-related criminal activities is almost non-existent due to a lack of financial re-
sources and legal personnel (e.g., judges and prosecutors). Local governmental officials (e.g., police forces) are
often unwilling to crack down on the gang members within their midst. Police forces are outmanned and out-
gunned. Widespread corruption within the government enables the maras to operate with impunity. As such, us-
ing the country of Guatemala as a case-study, this section examines the scope of the gang crisis in Central
America and the threat posed to individuals who resist the false allure of the maras.

A. The Numbers

The sheer number of active gang members illustrates the vast scope of the gang crisis. For example, in Guatem-
ala alone, there are an estimated 434 gang cells, made up of at least 80,000 gang members. [FN8] Guatemala
suffers from one of the world's highest levels of violent crime, with a homicide rate of around thirty-six per
100,000. [FN9] Indeed, the gangs are like a cancer, spreading throughout rural and urban areas. As one State
Department report *410 noted, "Gangs are a growing concern in Guatemala City as well as in rural Guatemala.
Gang members are often well armed with sophisticated weaponry and they sometimes use massive amounts of
force." [FN10] In fact, the geographical spread of gangs, coupled with their sheer numerical growth, enables
them to have de facto control over the areas in which they operate. [FN11] This control is so absolute that civil-
ians risk their lives whenever they assist authorities in the identification of gang members. As one resident of
Guatemala put it, "[i]f we report [the gang members], they will kill us because they know us." [FN12] In one
particularly gang-ridden section of Guatemala City, there are 18,000 houses, of which it is estimated 1,021 are
gang safe houses. [FN13]

B. Local and Transnational Operations

Evidence suggests that individual cells communicate with each other to coordinate criminal activities (e.g., drug
dealing, conducting hits, etc.). In addition, the barriers to intrastate and transnational coordination of activities
are decreasing with the proliferation of communications technologies throughout Central America. Assuming
such trends continue, those who oppose the gangs (and their loved ones) literally have nowhere to run and hide.
In geographically small countries like El Salvador -- no larger than West Virginia, or Guatemala -- the size of
Virginia, it is inconceivable that an individual or an entire family could escape the maras through simple reloca-
tion and begin a new life without fear of retribution. [FN14]

The maras have a limited transnational command-and-control structure. Most experts agree that Mara 18 and
MS-13 lack a single supreme leader, the functional equivalent of an Osama bin Laden. [FN15] However, this
does not prevent intra-national or transnational cooperation. Mara 18 and MS-13 cells are linked throughout
Central America and Mexico. Some experts even suggest that the Mexican mafia operating out of Tijuana and
Monterrey direct much of the transnational activity of the Central American gangs. [FN16] Other sources docu-
ment the spread of Mara 18 and MS-13 from their traditional *411 powerbases of El Salvador and Guatemala to
the southern states of Mexico. [FN17]

Gang cells, or cliques, use technology to their advantage to increase their influence over larger areas of their rel-
atively small countries. The spread of cellular phone technology makes intrastate and transnational communica-
tion easier. The internet also provides an effective tool for individual gang members to communicate with one
another. Mara 18 even operates a website. [FN18] The practical impact of such communication and gang co-
ordination is to deprive the applicant of safe relocation options. [FN19]

C. Gang Structure
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Local neighborhood cliques comprise the backbone of a mara's organizational structure. [FN20] These individu-
al cliques operate with different degrees of sophistication. [FN21] However, most cliques exhibit at least a rudi-
mentary command-and-control structure. Much like a terrorist cell, each clique has a boss or leader. [FN22] This
leader rules the clique with absolute authority. [FN23] Beneath him are the foot soldiers. The leader's directives
are followed lest the foot soldiers themselves risk retribution on account of their recalcitrance. [FN24] Each in-
dividual clique maintains the right to operate autonomously from other cliques within the same mara. However,
the leaders of individual cliques often communicate with one another to further intrastate criminal enterprises,
hunt down enemies, and rally support for ongoing turf wars with members of rival gangs. [FN25] Much like a
terrorist cell, law enforcement can take down a clique or arrest its leader without destroying the overall ability of
the gang to function. In other words, neutralize a cell and another will soon materialize to take its place.

D. National Governments Unable to Protect the Public

Although there are some signs that Central American governments, at least on the national level, recognize the
need for a comprehensive strategy (as *412 opposed to ineffective police dragnets) to combat the maras, current
anti-gang efforts are still woefully inadequate to solve the problem. [FN26] Guatemala provides a good example
of the inability and ineffectiveness of the government to stop the spread of gang violence. Many gang members
have sought refuge there because of recent police dragnets in countries like El Salvador and Honduras, and,
therefore, Guatemala's gang crisis has become more acute in the past several years. [FN27] Yet, endemic cor-
ruption, insufficient funding for law enforcement, and inadequate training for judicial officers combine to render
impossible the dispensation of justice. [FN28]

Corruption is a problem throughout the Guatemalan judicial branch. Government officials acknowledge the per-
vasiveness of this problem. Examples range from prosecutors charging the public for services that should be
free, to the enactment of resolutions freeing individuals convicted of crimes. [FN29] This corruption undermines
the public's trust in the very institutions charged with protecting the people from the maras. People will not risk
their lives to assist the prosecution of gang members if there is no assurance that the gang members will not be
back out on the street to exact revenge in a matter of days. [FN30]

Equally problematic, the Guatemalan government's funding for the judiciary, the National Civilian Police
(hereinafter "PNC"), and social programs is inadequate. [FN31] Put simply, Guatemala lacks sufficient numbers
of prosecutors, judges, national police officers, and social workers. For example, due to significant budget short-
falls and inadequate resources, the PNC Academy is close to collapse. [FN32] In addition, the actual number of
police officers is perhaps 21,000, a number widely recognized as meeting only half of the country's security
needs. [FN33] Former PNC Director Erwin Sperrisen remarked, "there ought to be at least 35,000 police of-
ficers ... there are no incentives or pay raises ... [and] it is frustrating because in one year we captured 50,000
*413 persons ... but there were only 48 firm sentences; it is ridiculous." [FN34]

Notwithstanding the spread of gang violence, the Guatemalan judicial system is overworked and inefficient,
which limits the ability of the courts to protect citizens from retribution at the hands of the maras. The Public
Prosecutor's Office has coverage in only certain parts of the country, with almost no representation in places
from which more than eighty percent of complaints are received. [FN35] According to the U.S. State Depart-
ment, "the [Guatemalan] Constitution provides for an independent judiciary; however, the judicial system often
failed to provide fair trials due to inefficiency, corruption, insufficient personnel and funds, and intimidation of
judges, prosecutors, and witnesses." [FN36] Furthermore, judges, prosecutors, and witnesses continually receive
threats from gangs. [FN37] People are too intimidated to do their jobs and civic duty, and thus only three per-
cent of approximately 250,000 complaints filed annually with the Public Ministry are ever prosecuted. [FN38]
Moreover, a leadership vacuum exists within many of the key crime-fighting government institutions. In the past
five years, Guatemala has had nine different PNC directors and seven different Interior Ministers. [FN39] The
absence of consistent leadership exacerbates the problems of under-funding and inadequate training for many
public servants. It is no wonder the maras operate with near impunity in Guatemala.
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Lastly, public officials have failed to develop rehabilitation programs and implement judicial reforms. For in-
stance, Guatemala lacks a credible witness protection and relocation program, even though fear of retribution is
an important disincentive that keeps people from testifying against gang members. [FN40] Educational oppor-
tunities for young people are scant. In addition, even if a youth desires to avoid or leave gang life, there are too
few occupational alternatives to choose from. [FN41] Social service programs are also almost nonexistent. Thus,
at-risk youths, the very individuals who are the *414 target of gang recruitment efforts, possess few educational
or employment opportunities as alternatives to gang membership. Put simply, going to college or getting a job as
a means to escape the gangs are simply not options for most individuals.

E. Local Officials Unwilling to Protect the Public

An asylum applicant must be prepared to demonstrate that, in addition to the ineffective response of the national
government, government officials are unwilling to protect the public from gang violence and retribution. [FN42]
This is a difficult task. The challenge is to demonstrate that the local authorities do not, and will not, protect in-
nocent citizens from gangs, and therefore, if the applicant went to the police for help, the threat to the applicant,
and quite possibly his or her family, would increase. Furthermore, unless the applicant demonstrates this unwill-
ingness on a countrywide basis, he counters the internal relocation argument, which is often cited as a reason for
not granting asylum. [FN43] In any event, evidence supports the contention that in many areas of Central Amer-
ica, the authorities are at best corrupt, and at worst, mere extensions of the gangs. [FN44] Again, because of the
recent surge in gang violence, Guatemala is illustrative of the unwillingness of local officials to protect the civil-
ian population.

The authorities are unwilling to control gangs because of the systemic corruption within their own ranks. Police,
as well as political and military officials, are involved in drug trafficking and other organized crimes. Gangs do
not fear a police crackdown and subsequent prosecution -- and people do not trust government officials to pro-
tect them. [FN45] Corruption reaches the highest ranks of government. For example, one of the five key mafias
in Guatemala was led by retired General Francisco Ortega Menaldo, the former Guatemalan Chief of Intelli-
gence. [FN46] Likewise, corruption pervades all levels of the judicial system. [FN47] Often, courts charge for
services that should be free, *415 release individuals who should be in jail, and demand payment in exchange
for testimony. [FN48]

Similarly, police collaboration with drug traffickers and gang members is rampant. [FN49] Police have been
known to personally participate in kidnapping, homicide and rape, and to accept bribes for turning a blind eye to
criminal activity. [FN50] According to a Guatemalan non-governmental organization, police officers have even
rented out weapons to gangs for 300 Quetzals (about U.S. $40 per night). [FN51] The gang members commit vi-
olent assaults and assassinations with these weapons, and then return the arms to the authorities in the middle of
the night. [FN52]

The lack of accountability is another serious problem that illustrates the unwillingness of government officials to
protect the populace from targeted gang violence. [FN53] The PNC often transfers corrupt police to different
parts of the country, rather than disciplining them for their transgressions. [FN54] According to the United Na-
tions' Verification Mission in Guatemala (MINUGUA), in 2003, approximately 2,300 agents were accused of
criminal behavior. [FN55] The vast majority of cases were never investigated or were summarily disposed of by
authorities. [FN56] Many Guatemalans are afraid to report crimes, fearing that police will tell the gang members
who "pointed the finger" at them. [FN57] Because of the high levels of corruption and lack of accountability,
public confidence in the law enforcement system is at a nadir. [FN58]

F. The Absence of Hope

Imagine if, in the United States, there were no jobs in vast swaths of the *416 country, no educational opportun-
ities, gang members roamed the streets with guns and knives in hand, gang members murdered individuals for
their refusal to join the gangs, and gang members targeted the families of those who resisted their recruitment
efforts (or spoke out against violence). Imagine further, a national government without the resources to prosec-
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ute or fund a crackdown on the violence (or provide alternatives to gang-life), in which local police work with
the gangs to commit crimes, and where relocation is not an option because the gangs exist everywhere. This
grim picture is the reality in many areas of Central America.

Although one should not minimize the problem of crime within the United States, the aforementioned grim real-
ities demonstrate the objective difference between gang violence in Central America and common crime in the
United States. At least within the United States there is hope -- hope that law enforcement will arrest and pro-
secute gang members, hope for educational opportunities as a means to escape gang violence, hope of internal
relocation. [FN59] In Central America, this hope is largely absent. This is the prism through which gang-based
asylum cases must be viewed.

PART III. STRATEGIES FOR GANG-BASED ASYLUM CLAIMS [FN60]
The Immigration and Nationality Act (hereinafter "INA") authorizes the Attorney General to confer asylum on
any refugee. A refugee is defined as a person "who is unable to return or unwilling to return to ... [his or her
*417 native] country because of persecution or a well-founded fear of persecution on account of race, religion,
nationality, membership in a particular social group, or political opinion." [FN61] In short, to qualify for
asylum, an applicant must demonstrate: (1) a well-founded fear of persecution that is (2) on account of one of
the five enumerated statutory grounds and (3) by an organization that the government is unable or unwilling to
control. [FN62] A well-founded fear of future persecution contains a subjective and an objective component; the
applicant must show that his fear is genuinely held, and that a reasonable person in like circumstances would
fear persecution. [FN63] The U.S. Supreme Court has reasoned that one might have a well-founded fear of per-
secution when the likelihood of persecution is ten percent or more. [FN64] In addition, the applicant could es-
tablish his well-founded fear of persecution through the objective fact of past persecution alone. [FN65]

At first glance, this framework seems to call for a relatively straightforward analysis. Fitting the individual into
one of the five categories for asylum and demonstrating that the fear of persecution is real will result in granting
of asylum for that applicant. However, sadly, in reality, the application process is not that easy. Therefore, this
section analyzes case-law as it relates to gang-based asylum claims and discusses possible litigation strategies.

A. The Enumerated Statutory Grounds for Asylum

The applicant must demonstrate that he fits into one of the five recognized categories and that this classification
is the basis for his asylum claim. This might not be too difficult if, for example, the applicant heads an anti-
government opposition movement, and political opinion is a basis for the asylum claim. The applicant can
demonstrate his or her political beliefs with relative ease (e.g., press clippings, witness testimony). However, if
an applicant's claim is based on his refusal to join gangs such as Mara 18 or MS-13, such action does not easily
fit into one of the five enumerated grounds for asylum. As such, the applicant might argue that his refusal to join
the gangs (or desire to leave them) arises out of a political opinion or a religious conviction. [FN66] In addition,
for family members threatened because of their kin's opposition to gang membership, the logical path for an
asylum *418 claim might be to argue for membership in a particular social group (i.e., the nuclear family of
those who oppose gangs for political or religious reasons). Yet, for better or worse, the immigration courts have
been reluctant to extend the "membership in a particular social group" category and, for that matter, the "politic-
al opinion" and "religion" categories, to include gang-based asylum claims. [FN67]

1. Political Opinion
The success of a political opinion claim rests on the applicant's ability to persuade the Immigration Judge (IJ)
that his anti-gang convictions are political in nature, and that these opinions are the source of his well-founded
fear of persecution. [FN68] In other words, the applicant must demonstrate that the persecutor's actions are mo-
tivated by the applicant's political opinions. [FN69] There are several potential pitfalls to such a claim, but this
subsection will address each of these problems in systematic order.

First, and perhaps most problematic, is the absence of favorable case-law to support political opinion claims in
the gang-based context. True, favorable case-law exists at the IJ level, but favorable treatment of such claims at

20 GEOILJ 407 FOR EDUCATIONAL USE ONLY Page 5
20 Geo. Immigr. L.J. 407
(Cite as: 20 Geo. Immigr. L.J. 407)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



the Bureau of Immigration Appeals (BIA) or the U.S. Courts of Appeals level is non-existent. Therefore, given
the lack of favorable and binding precedent, the argument that anti-gang beliefs constitute a political opinion
might be successful only before sympathetic judges. The provision of corroborative evidence is the best defense
against a skeptical fact-finder in the absence of favorable precedent.

Second, the applicant must convince the IJ that the applicant's anti-crime opinions are political in nature. This
might be a difficult concept for some IJs *419 to accept for a simple reason: aside from criminals themselves,
who favors or supports crime? If IJs were to extend the political opinion classification to include anti-crime atti-
tudes, then nearly everyone would qualify. [FN70] Once again, the immigration floodgate phenomenon factors
into the equation. Still, such an argument is not without hope of success, especially before a sympathetic IJ. The
trick is to convince the IJ that in the applicant's country of origin, opposition to crime (and, by extension, to
gangs) is a political opinion. As one Immigration Judge recently found,

[o]pinions and views concerning crime are ultimately political ... How to control it, how to prevent it, how to
punish it, and even what it is, all are ultimately debated, defined and, one hopes ... resolved in the political
arena. Refusing to associate, even in the face of injury or death, with an organization whose culture and lifestyle
is integrally involved in the business of crime is the ultimate expression of a political opinion. [FN71]

In other words, the applicant must show that to oppose crime in his country of origin is to risk serious injury or
even death: that is, persecution. Furthermore, the applicant must show that what Americans would call "crime"
is so epidemic in the country of origin that a figurative, if not literal, war exists in that country between those
who oppose crime and those who support it.

Third, the applicant should be prepared to provide the IJ with evidence of the outward manifestations of his anti-
gang political opinions. Did the applicant lead public protests against gang violence before he fled the country?
Did the applicant work for an NGO that provides refuge for ex-gang members? Did the gangs target friends or
colleagues of the applicant who shared his political beliefs? Does the applicant possess independent corroborat-
ive evidence of these events and/or actions, such as newspaper clippings, eyewitness testimony, photographs or
medical reports? Such outward manifestations are fact specific and unique to each case. Yet, this evidence
provides the IJ with a stronger foundation to issue a favorable opinion than does a simple statement of the ap-
plicant, such as "I oppose gangs and crime in all its forms."

2. Religion
Perhaps a more promising classification for purposes of gang-based asylum claims is religion. Under this frame-
work, the applicant provides evidence of (1) his membership in a religious group; (2) the strength of his *420 re-
ligious beliefs; and (3) that his religious beliefs are incompatible with the gang lifestyle. The problem with this
argument, as in the case of the previous argument, is the lack of favorable precedent in the context of gang-
based asylum claims. In other words, Immigration Judges cannot issue a grant of asylum for an applicant
without fear of reversal.

Yet, on a more general level, persecution on account of religion is a well established basis for asylum. [FN72]
Moreover, the Supreme Court has interpreted the phrase "conviction based upon religious training or belief" as
"all sincere religious beliefs which are based upon a power of being, or upon a faith, to which all else is subor-
dinate or upon which all else is ultimately dependent." [FN73] The Court views the broad concept of religious
belief as a central component of personal liberty and dignity: "Putting aside dogmas with their particular con-
ceptions of deity, freedom of conscience itself implies respect for an innate conviction of paramount duty."
[FN74] The lack of binding case-law does not necessarily doom gang-based asylum claims under a religious
classification. The applicant must demonstrate the connection between his refusal to join (or leave) the gang, his
religious convictions, and his fear of persecution. The issue is not so much to fit the applicant into a religious
classification, but rather to satisfy the nexus requirement. [FN75]

3. Membership in a Social Group
An applicant may be eligible for asylum if he is a member of a particular social group. [FN76] The circuit courts
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have developed a three-part test to determine whether an applicant is entitled to asylum based on his member-
ship in a particular social group. The applicant must: (1) identify the existence of a "particular social group" re-
cognizable under the statute; (2) establish membership in that group; and (3) show that his persecution is based
on that membership. [FN77] Members of a particular social group "share a common, immutable characteristic.
The shared characteristic might be an innate one such as sex, color, or kinship ties." [FN78] Moreover, the com-
mon characteristic that defines the group "must be one that members of the group either cannot change, or
should not be required to change because it is fundamental to their individual identities or consciences." [FN79]

Interestingly, it could be easier for an applicant who refuses membership in *421 a gang (or desires to leave) to
base his claim on religion or political opinion than on membership in a social group. Courts are likely to reject
the recognition of broad and potentially amorphous social groups like "all young, urban males who have been
targeted by the gangs in Guatemala." [FN80] The more particularized the social group with respect to the indi-
vidual applicant, the more likely the IJ will be to accept the categorization as legitimate. Again, such distinctions
would assuage the IJs' floodgates fear. The applicant might establish himself as a member of a particular social
group whose members "have been actively recruited by gangs, but who have refused to join because they op-
pose the gangs." [FN81] In the approving words of one Immigration Judge,

[T]he respondent has demonstrated why the MS gang targeted him for persecution. The respondent was not
harassed by the gang members because he is young, or because he is male or because he comes from the lower
economic class of Honduras ... It was not until the MS gang actively sought him out for membership that he
began to be persecuted. The respondent has testified that he does not agree with the gang member style of life
and that he expressed his views many times to different gang members .... [H]is anti-gang sentiments are an im-
mutable characteristic ... that he ... should not be required to change. [FN82]

Sadly, there are few cases that take such an expansive view of membership in a particular social group with re-
spect to gang-based asylum claims. Most, if not all, favorable decisions are at the IJ level and usually involve
unreported opinions. [FN83] Unless an applicant brings a case before a sympathetic Immigration Judge, there-
fore, the applicant should attempt to analogize his membership in the particular social group (e.g., young males
who have been recruited by the gangs but refuse to join them) to other less controversial, accepted *422 social
groupings. [FN84]

Most courts agree that the nuclear family is a prototypical social group, so family members threatened because
of their kin's refusal to join (or desire to leave) a particular gang could invoke this classification without refer-
ence to another, potentially more controversial, social grouping. [FN85] Presumably, an asylum applicant can
demonstrate that he or she is part of a family, which constitutes membership in a particular social group. Yet,
the classification of family as a social group is narrow in scope (i.e., its recognition poses little threat of opening
the immigration floodgate) because friends or extended family members fall outside the scope of "family." Also,
family members with little connection to an individual who refuses to join a gang have little to fear from gang
members for the simple reason that their attenuated relationship shields them from identification. Nevertheless,
courts would be hard pressed to conclude that the nuclear families of individuals who refuse to join the gangs do
not share a common, immutable characteristic as required for them to form a "particular social group." [FN86]

The close family members of an individual who resists the gangs are often in as much danger as the individual
himself. [FN87] Unfortunately, gang members target the spouses, children, and close relatives of recalcitrant re-
cruits in order to send a message that dissent is not tolerated. [FN88] In other words, the refusal to become a
gang member has deadly consequences not only for the recalcitrant recruit, but also for his or her nuclear family
(e.g., spouse, significant other, children). The nuclear families of individuals who resist gang recruitment efforts
are part of a particular social group. The gangs often make no distinction between the actual recruit and their
families for purposes of persecution. As such, the nuclear family of an individual who refuses to join the gang is
well positioned to take advantage of this avenue for asylum.

Yet, fitting into one of the five enumerated grounds for asylum is only half of the battle. The applicant must also
demonstrate that his well-founded fear of persecution exists because of his religious or political beliefs, his ra-

20 GEOILJ 407 FOR EDUCATIONAL USE ONLY Page 7
20 Geo. Immigr. L.J. 407
(Cite as: 20 Geo. Immigr. L.J. 407)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



cial identity or national origin, or his membership in a particular social group. *423 This is the infamous "nexus
requirement." [FN89] The following subsection discusses the impact of this requirement on gang-based asylum
cases in greater detail.

B. The Nexus Requirement and Well-Founded Fear of Persecution

The nexus requirement forces the applicant to demonstrate the connection between his well-founded fear of per-
secution and his alleged ground for asylum. [FN90] To take a simple example, it is not enough for the applicant
to demonstrate that he is a Coptic Christian living in Egypt and that several Muslims attacked him. Rather, the
applicant must show that Muslims attacked him because he was Christian. In a world where persecutors rarely
state, "I am attacking you because of your religious [Christian] faith," such an evidentiary hurdle can be difficult
to overcome. [FN91] As one might imagine, the problem of the nexus becomes even more acute in gang-based
asylum claims, for, if gang violence is merely treated as random "crime," then how, short of the persecutor vo-
lunteering a statement, can the applicant ever prove he was persecuted on account of one of the five enumerated
grounds? The applicant's well-founded fear of persecution must be objectively and subjectively reasonable,
[FN92] although he need not show conclusively why persecution might occur. [FN93] Nevertheless, the more
specific and particularized the information the applicant provides, the more persuasive his argument that his
well-founded fear of persecution is on account of one of the five enumerated grounds. This subsection discusses
potential strategies for meeting the nexus requirement in light of the aforementioned legal framework.

1. Political Opinion
To establish a nexus between political opinion and fear of persecution, the applicant must "demonstrate through
some evidence, either direct or circumstantial, that the persecutors know of [his] political opinion and ... likely
*424 will persecute [him] because of it." [FN94] A general desire to flee crime or random gang violence will not
suffice. [FN95] Instead, the applicant must demonstrate that his well-founded fear of persecution is because of
his refusal to join the gang (his refusal being the manifestation of his anti-gang beliefs), and the dire con-
sequences of such actions visited on him as a result. Such an argument counters the axiom that asylum is not
available for every victim of civil strife, but only to those who are persecuted for particular reasons. [FN96] The
recognition of anti-crime beliefs as a political opinion likely depends on the conduct of the applicant and the re-
sponse of the gang members. In other words, conduct links the applicant's well-founded fear of persecution with
his political opinion. Ideally, gang members would approach the applicant and declare their intention to perse-
cute because of his opposition to gang violence, crime, etc. In reality, asylum applicants are not so fortunate. As
such, success depends on the applicant's ability to secure evidence establishing this nexus.

The applicant must provide the judge with evidence (1) of his anti-gang beliefs; and (2) that gang members
knew of these beliefs. If the applicant establishes the connection between these two factual circumstances, this
opens the door for an inference that persecution is on account of a political opinion. Therefore, as with all
asylum claims, the testimony of the applicant is essential. First, he must give credible testimony of his anti-gang
convictions. Second, the applicant should provide evidence that he made known his anti-gang opinions to gang
members, and, furthermore, that gang members did not threaten him until he voiced his opposition to the gang
lifestyle. [FN97] Third, the applicant should present independent evidence to corroborate his anti-gang political
opinions. For example, participation in rallies against gang membership (corroborated by photographic evidence
or eyewitness testimony), followed by threats or acts of violence against the applicant, could establish a connec-
tion between the political opinion and a fear of future persecution. Lastly, as with all grounds for asylum, it is
helpful to provide evidence of individuals similarly situated to the applicant who made known their anti-gang
political opinions to gang members and were subsequently *425 targeted for retribution.

Of course, this is not an exhaustive examination of the potential means by which the applicant might establish
his anti-gang beliefs as the basis for his persecution. Rather, no matter what evidence the applicant presents be-
fore the fact-finder, the key is for him to demonstrate that but for his political opposition to the gangs, he would
not be in danger of persecution. Moreover, from a legal standpoint, the refusal of an applicant to join a gang be-
cause of anti-gang political beliefs is materially indistinguishable from instances in which an individual refuses
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membership in a guerrilla movement or death squad. Various courts have recognized the rejection of recruit-
ment efforts in the context of guerilla movements or death squads as grounds for an asylum claim based on
political opinion. [FN98] Therefore, if an individual's refusal to become a guerrilla fighter or member of a death
squad is an expression of a political opinion, then the applicant's refusal to join a transnational criminal gang
must be given similar recognition. As in the case of a guerrilla movement or a death squad, the refusal to be-
come a gang member constitutes the manifestation of a political opinion; the clear inference is that subsequent
persecution is because of this belief. [FN99]

2. Religion
Assuming the applicant elects to pursue an asylum claim on account of his religious beliefs, the thrust of his ar-
gument is threefold: (1) establish that gang members knew the applicant's religious convictions were a basis for
his refusal to join; (2) provide evidence that gang members persecute individuals who refuse to join them be-
cause of their religious convictions; and (3) demonstrate there is a reasonable possibility gang members will per-
secute the applicant because of his religious beliefs.

First, to establish religion as a basis for a well-founded fear of persecution, the applicant must do more than
merely show he is religious and that his religious beliefs preclude involvement in the gangster lifestyle. Instead,
the applicant must show that gang members knew his religious beliefs were a *426 central reason for his refusal
to join the gang. This is important because if gang members did not know of the applicant's religious convic-
tions, it would be quite awkward for the applicant to argue he has a well-founded fear of persecution on account
of his religious beliefs.

As an evidentiary matter, the express statements of gang members are an ideal way to establish the nexus
between religious beliefs and a well-founded fear of persecution. However, there are other ways to meet this re-
quirement. For example, assuming the applicant was being recruited by gang members from his own neighbor-
hood, he might present evidence in the form of lay witness affidavits that gang members would often see him at-
tend church on Sundays. These witnesses could also attest to the fact that the applicant's involvement in church
activities was well known throughout the neighborhood. The applicant could testify that he told gang members
he would not join them because of his religious beliefs. There are many potential ways to attack this evidentiary
burden. But, in sum, the applicant must demonstrate that gang members knew that his refusal to join them was
based on his religious beliefs.

Second, if the applicant provides evidence that gang members in the past have targeted individuals similarly
situated to him for retribution, this solidifies the nexus between fear of persecution and religious beliefs. Neces-
sarily, the establishment of a nexus is specific to each case. This aspect of the asylum claim adopts the feel of an
investigation (e.g., the applicant must search for examples of other individuals who faced persecution at the
hands of gang members because of their religious beliefs). To establish this fact, the applicant, for example,
might secure statements from expert witnesses. Ideally, these experts provide independent confirmation of the
applicant's claim. [FN100] In addition, secondary sources (e.g., newspaper articles) often provide individual an-
ecdotes of persecution, which, taken together, strengthen the proffered nexus. [FN101] Put simply, the applicant
provides corroborative evidence of his claim; the fact-finder discerns a pattern from this evidence; the fact-
finder agrees gang members target individuals who refuse to join them because of religious beliefs. In this man-
ner, the applicant *427 demonstrates his connection between religious beliefs and fear of persecution.

Lastly, the applicant bolsters his case if he provides evidence that gang members are likely to target him because
of his religious beliefs. The aforementioned discussion of similarly situated individuals goes to this point.
However, if possible, the applicant should be prepared to demonstrate why he will receive the same treatment as
similarly situated individuals. In other words, the question becomes, how similarly situated is the applicant to
other individuals who have been persecuted by the gangs on account of their religious beliefs? For example, can
the applicant point to siblings or friends who refused to join the gang on account of their religious beliefs and
were shortly thereafter threatened, beaten, raped, or even killed? Alternatively, did the applicant inform gang
members of his reasons for refusal and a few days later, for example, receive death threats? Are there medical
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records, photographic evidence of injuries, or police reports to corroborate such a claim? [FN102] In other
words, the applicant should provide the court with specific evidence as to why the gang members have marked
him for death.

The applicant stands little chance of success if he relies on uncorroborated statements regarding his religious be-
liefs and his opposition to gang violence. Such evidence does little to establish the nexus. Rather, the applicant
must provide the judge with specific and particularized evidence so that the link between religious beliefs and
fear of persecution does not require a judicial leap of faith.

3. Membership in a Particular Social Group
The fear of persecution on account of membership in a social group must be the result of a specific, particular-
ized fear, not some general, vague fear of gang members or gang violence. [FN103] Equally important, mem-
bers of a particular social group must share an immutable trait or common characteristic that they should not be
required to change. [FN104] In light of these basic principles, this subsection sets forth two possible classifica-
tions of applicants who may satisfy the nexus requirement: (1) individuals who have been recruited by gang
members, but who have refused to join them because they oppose the gangs; and (2) the nuclear families of indi-
viduals who have resisted gang recruitment efforts. [FN105] In both contexts, to satisfy the nexus *428 require-
ment is to answer the question -- why did gang members target (or persecute) the individual?

Individuals who refuse to become gang members are members of a particular social group (i.e., those who resist
gang membership). Persecution of these individuals occurs because of their steadfast refusal to participate in a
criminal organization. There is no reason for gang members to single out the individual (or his nuclear family)
for persecution other than his refusal to join them. The unequivocal rejection of the gangster lifestyle, which in-
cludes acts of theft, murder, drug use, rape, and extortion, represents a common, immutable characteristic that
the individual should not be required to change. [FN106]

The establishment of a nexus between fear of persecution and membership in a particular social group presents
two distinct challenges. First, the individual applicant (or the nuclear family applicants) must establish that gang
members target individuals who defy their commands (e.g., the offer of gang membership). The provision of
such evidence demonstrates that gang members view individuals similarly situated to the applicant as a threat to
their control. Expert testimony and secondary sources are a means through which the applicant can illustrate this
proposition. For example, one expert from Casa Alianza (Guatemala) notes that gang leaders attempt to recruit
youths to join them on a continuous basis. [FN107] The rejection of these recruitment efforts for failure to share
in the gang's ideals is reason enough to be killed. [FN108] In this manner, gangs pressure youths to join them,
even when it is against their will. [FN109] In essence, the applicant should demonstrate that gang members
murder, rape, assault, or otherwise threaten members of the particular social group to which the individual ap-
plicant belongs. [FN110] Second, the applicant must persuade the fact-finder that in the individual applicant's
specific case, gang members have targeted him because of his membership in the particular social group. The
applicant's testimony is essential to establish this fact. However, the testimony of witnesses (e.g., friends and
family) should corroborate the assertion of the applicant. The testimonial portion of the asylum claim establishes
the nexus with respect to the facts of the specific case before the fact-finder.

As the preceding paragraphs illustrate, the nexus requirement demands the *429 applicant link his well-founded
fear of persecution with his membership in a particular social group. This link must be particularized and specif-
ic. The applicant should provide evidence that (1) gangs target individuals who resist their recruitment efforts;
(2) gang members have targeted the applicant for similar reasons; and (3) through their recruitment efforts, the
gangs seek to overcome the applicant's anti-gang beliefs, an immutable characteristic that he should not be re-
quired to change.

C. Unable and Unwilling to Protect

Because the gangs constitute non-governmental entities, the applicant must demonstrate his persecutor is
someone the government is unable and unwilling to control. [FN111] The goal is to rebut the internal relocation
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argument of the attorney for the Department of Homeland Security -- that is, if the applicant moves to another
part of the country, then he will no longer be in danger of persecution, and such relocation is reasonable.
[FN112] So, with this in mind, the applicant should provide evidence showing that he cannot rely on the govern-
ment for protection and that the threat of persecution exists on a country-wide basis. [FN113] There is no set
formula for what constitutes such a country-wide threat. However, the following is a non-exclusive list of some
demonstrative factors: (1) gangs operate throughout the nation (e.g., in large cities and small towns alike); (2)
the government does not consistently investigate and/or punish gang members for their criminal acts; [FN114]
and (3) government officials and gang members often work together to commit crimes. [FN115] As one might
imagine, this aspect of the applicant's asylum claim depends on the circumstances of each case. Yet, the afore-
mentioned factors, as well as the discussions in Part II. D, Part II. E, and Part III. D, provide the applicant with a
framework upon which to demonstrate the inability of the government to protect its citizens from gang violence.

*430 D. The Convention Against Torture

Claims pursuant to the Convention Against Torture ("CAT") do not require the applicant to establish that he
would be tortured on account of one of the five enumerated grounds. [FN116] Instead, the burden is on the ap-
plicant to establish that it is more likely than not that he would be tortured if removed to his country of origin,
and that such torture would be inflicted with the acquiescence of a public official. [FN117] A public official's
acquiescence in torture "requires that the public official, prior to the activity constituting torture, have awareness
of such activity and thereafter breach his or her legal responsibility to intervene to prevent such activity."
[FN118] Given the absence of a nexus requirement, CAT claims might seem like an easier path to relief than the
asylum framework. Yet, CAT relief has its drawbacks. Applicants who are granted CAT relief are not entitled to
all of the benefits of a successful asylum claimant. [FN119] In addition, for political reasons, immigration courts
are often reluctant to find that a government, especially one on good terms with the United States, acquiesces in
the torture of its own citizens. Nevertheless, for relatively novel claims, like gang-based persecution, CAT relief
might be a worthwhile option for the applicant to pursue.

No clear articulation exists for what constitutes awareness of torture. However, the BIA and the circuit courts
have adopted standards that include some combination of willful blindness, actual knowledge, or willful accept-
ance of torturous activities. [FN120] Despite the absence of a clear standard or terminology for defining what
constitutes governmental "awareness," an interesting trend has emerged in the analysis of CAT claims. It seems
possible for an applicant to demonstrate "awareness" if he shows (1) the inability of the national government to
prevent acts of torture, and (2) the unwillingness *431 of local officials to protect citizens from such actions.
[FN121] In other words, regardless of how the BIA or the circuit courts define acquiescence and awareness, if
the applicant produces evidence that illustrates the inability and the unwillingness of the government to prevent
acts of torture, the CAT claim has a chance of success. [FN122] Using Guatemala as a case-study, this subsec-
tion applies the aforementioned proposition to a hypothetical gang-based CAT claim.

1. Inability of National Governments
On a general level, an applicant should demonstrate that his national government is unable to protect targeted in-
dividuals from torture at the hands of gangs, like Mara 18 or MS-13, notwithstanding its awareness of torturous
activities. This aspect of the CAT claim is fact-specific to each case. The subsequent paragraph discusses a
series of factors. These factors tend to show the inability of the Guatemalan government to protect its citizens
from gang-initiated torture. Although the evidence to support the factors is specific to Guatemala, the factors
themselves demonstrate governmental inability to protect citizens on a general level.

First, demonstrate gang infiltration of governmental institutions. [FN123] The resultant corruption enables gang
members to have access to sensitive information (e.g., location of perceived enemies) and enables them to oper-
ate with impunity. [FN124] Second, the government underfunds the criminal justice *432 system, [FN125] and
as a consequence, the authorities are ill-equipped and ill-trained to battle gang members on the street and in the
courtroom. [FN126] Third, the police force suffers from a severe lack of professionalism. Many police lack even
the most basic level of education. [FN127] Comprehensive training programs for new recruits are rare because
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of a lack of funds. [FN128] Lastly, given the pervasiveness of gang violence in Guatemala, there are too few po-
lice officers. In fact, experts believe the police force must double in size to effectively combat the gang problem.
[FN129] The result is that the national government cannot possibly protect its citizens (i.e., it lacks the man-
power and resources to ensure such protection). [FN130]

As the aforementioned discussion illustrates, the Guatemalan government recognizes the problem of gang viol-
ence, but can do very little to protect its citizens who are marked for death by the gangs. The goal of the applic-
ant is to provide the fact-finder with enough evidence to compel such a conclusion.

2. Unwilling Local Officials
The more localized the applicant demonstrates the unwillingness of government officials to protect him (and
others) from gang-initiated acts of torture, the stronger the argument of governmental acquiescence to torture.
[FN131] There are many possibilities for how an applicant might demonstrate such conduct, but specific ex-
amples of localized police corruption or localized failure to protect citizens from gang violence are most helpful.
For example, can the applicant provide evidence of police corruption in his town or neighborhood? Did the ap-
plicant seek police protection, but to no avail? Is there evidence of police-gang collusion in the applicant's town,
which would make reliance on police protection unreasonable? Have gang members *433 hunted down and tor-
tured individuals similarly situated to the applicant?

In other words, the applicant's argument is twofold: (1) demonstrate a general unwillingness on the part of local
officials to protect targeted individuals from torture, and (2) demonstrate the unwillingness of local officials to
protect the specific applicant. First, the applicant should present evidence that collusion between gang members
and local police is commonplace. [FN132] For example, in certain areas of Guatemala, police often rent
weapons to gang members, who in turn commit crimes with them. The gang members then return the weapons
to the police. There is no fear of criminal investigation because of this arrangement. [FN133] In addition, even if
the entire local police force is not corrupt, the good cops lack the resources (e.g., patrol cars, weapons) to pre-
vent gang-initiated acts of torture. [FN134] Second, the applicant should demonstrate that in his particular
neighborhood (or town) local officials are unwilling to protect individuals, like the applicant, who are targeted
for retribution because of their opposition to the gangster lifestyle. In other words, if possible, the applicant
should provide specific examples of the unwillingness of local police to protect members of the local com-
munity from acts of torture at the hands of gang members.

To illustrate these factors in a more concrete fashion, assume, for example, the applicant lives in Zone 6,
Guatemala City. He might show that even by Guatemalan standards, the police in his neighborhood are particu-
larly corrupt and ill-equipped. To bolster this argument, the applicant could present evidence that the local lead-
ers of Mara 18 or MS-13 operate with impunity in his neighborhood, even though local authorities know of their
identities. In fact, a recent U.S. Dep't of State report on Guatemala supports this contention (and the inference
that the police are unwilling to protect targeted individuals). The report singled out a police station in Zone 6,
Estacion 12, as a repository of corrupt and ineffective law enforcement officials. [FN135] Furthermore, experts
and secondary news sources bolster the proposition that the applicant will more likely than not be tortured if
compelled to return to this *434 gang-infested area of Guatemala City. [FN136] In other words, gang members
operate with impunity, right under the noses of the police force, and, perhaps, even in conjunction with them.
This evidence illustrates the unwillingness of local officials in some areas of Guatemala to confront gang mem-
bers and protect individuals marked for death.

3. CAT Claims a Viable Option?
CAT claims do not require the applicant to fit his claim into one of the five enumerated grounds, but corroborat-
ive evidence is still vital. The applicant must provide evidence to demonstrate that the government cannot and
will not protect him (i.e., not just vague generalities about the threat of harm at the hands of gang members)
from torture. This is a difficult task, but not an impossible burden. Collect evidence to support allegations of
corruption. Provide evidence of police collusion with gang members. Demonstrate the failure of the authorities
to protect the applicant or similarly situated individuals from gang members. Such evidence might convince the
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fact-finder that the government acquiesces to the torture of its citizens, that more likely than not the applicant
will be tortured if he returns to his homeland.

PART IV. CONCLUSION
At present, gang-based asylum claims exist on the margins of asylum law. Yet, innocent people die for their re-
fusal to become gang members. Innocent family members die because of their kin's rejection of the gang life-
style. Those who fear the wrath of the maras possess a well-founded fear of persecution. This fear represents
much more than a desire to flee common crime or civil strife. However, because of the lack of binding preced-
ent, there is no clear framework for gang-based claims. Nevertheless, trends emerge from an examination of rel-
evant cases and statutes. And so, while there is no evidentiary magic bullet, the ideas put forth in this note are
meant to function as a starting point for asylum applicants and their representatives. These ideas are summarized
below.

First, the more specific evidence the applicant provides to corroborate his claim, the likelier the fact-finder to
grant asylum. Fact-finders attempt to weed out illegitimate claims. The applicant must provide credible testi-
mony. In addition, the testimonial assertions of witnesses are essential to corroborate *435 the applicant's ver-
sion of events.

Second, expert affidavits provide the intellectual and practical backbone of gang-based asylum claims. On bal-
ance, reputable experts from the applicant's country-of-origin are preferable to experts who reside in the United
States. In-country experts possess greater direct knowledge of and contact with the maras. As such, these ex-
perts are in a better position to corroborate the circumstances and claims of the applicant. Put simply, experts,
among other factors, help establish the nexus -- that gang members target individuals who refuse to join them on
account of one of the given enumerated grounds.

Third, basing the applicant's claim on "membership in a particular social group" is an uphill battle. Immigration
judges are loath to open the immigration floodgates. The applicant must present evidence to counterbalance this
fear. One might argue, the narrower the social group, the better. But, of course, the social group must be large
enough to include individuals other than the applicant.

Fourth, the fate of similarly situated individuals will impact the outcome of the applicant's claim. Evidence that
gang members target individuals like the applicant strengthens the argument that the applicant's well-founded
fear of persecution is on account of the five enumerated grounds for asylum. Similarly, the applicant strengthens
his claim if he demonstrates the unwillingness and inability of the police to protect similarly situated individuals
from targeted acts of gang violence.

In sum, the asylum apparatus in the United States (including the Department of Homeland Security, Immigra-
tion Judges, and Congress) must recognize the distinction between a fear of common crime and a fear of perse-
cution at the hands of violent, transnational gangs. Such recognition will not open the immigration floodgates.
Rather, the United States will gain a class of potential citizens who are among the most desirable -- those indi-
viduals who reject the false allure of the gangster lifestyle, those individuals who seek a refuge from their fear of
persecution and torture. Toward this end, Immigration Judges must be given the discretion to award asylum or
CAT relief to those who flee targeted acts of gang violence, and Immigration Judges must have some assurance
that recognition of such claims will not result in summary reversal on appeal.

[FNa1]. J.D., Georgetown University Law Center, 2006; B.A., Bowdoin College, 2002. Many of the ideas con-
tained in this note were a result of my participation in a litigation-based clinical program at Georgetown, the
Center for Applied Legal Studies. I am indebted to my case-team partner, Claudia Slavin, and our faculty ad-
visor, Professor Jaya Ramji-Nogales, for their knowledge and support. The opinions expressed and any failings
contained herein are, of course, my own.

[FN1]. Lainie Reisman, Pan American Health Organization, Opening Remarks at the Voices from the Field
Conference on Gangs: Local Initiatives and New Research on Central American Youth Gang Violence (Feb. 23,
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2005) ("Gangs are now flourishing in tiny Central American towns like Nebaj, Guatemala, estimated population
of 16,000 and which until only a few years ago was only accessible via a rather tortuous dirt road.").

[FN2]. There are some signs of improvement. However, comprehensive programs that offer youths an alternat-
ive to gang life are still years away from widespread implementation. See, e.g., Guatemala Departs From Dra-
conian Regional Policy on Gangs, NOTICEN: CENTRAL AMERICAN AND CARIBBEAN AFFAIRS, June
30, 2005, available at 2005 WLNR 10414564 ("The [Guatemalan] government has now endorsed the views of
... APREDE ... [and this] 'is part of an integrated focus that, through nine policies of prevention will allow [the
government and civic groups], in a coordinated manner, to attack the causes that bring young Guatemalans of
both sexes to choose the street as a way of life."' (citation omitted)). Yet the professed intention to control gangs
and the reality on the ground are two different matters entirely. See infra note 3.

[FN3]. Criminal Gangs in the Americas: Out of the Underworld, THE ECONOMIST, Jan. 7, 2006, at 23, 26 ("A
series of tough new laws passed over the last few years has stiffened penalties even for belonging to a gang ...,
and police have adopted a get-tough policy ... [but] gang violence is unlikely to wane in the near future. Police
resources are stretched or non-existent. Rehabilitation programmes are tiny and ... the small pilot programmes
have at best a 30% success rate. Jails are stuffed to almost twice their normal capacity in El Salvador ....").

[FN4]. See, e.g., Romero-Rodriguez v. U.S. Att'y Gen., 131 F. App'x. 203, 204 (11th Cir. 2005). In Romero-
Rodriguez, the Eleventh Circuit upheld the Immigration Judge's (IJ) denial of asylum to the applicants, two
young brothers from Honduras who feared persecution at the hands of gang members. The applicants had re-
fused to join the gang on account of their "religious and conscientious upbringing." The IJ found the applicants
failed to demonstrate a well-founded fear of persecution on account of one of the five enumerated grounds for
asylum. Moreover, the Eleventh Circuit's decision provides some insight into the implicit rationale of the IJ--i.e.,
the fear of opening an immigration floodgate. This fear is evident when the IJ notes his concern that one brother
"also came [to the United States] to support his wife" and the other brother to support his newborn daughter.
Neither of the brothers came "only to avoid [the] pressure of joining a gang." In other words, the IJ feared a de-
luge of asylum claims from individuals who professed to fear gangs, but who, in reality, merely wanted to take
advantage of better economic opportunities in the United States.

[FN5]. Compare Veliz-Estrada v. Gonzales, 137 F. App'x. 958 (9th Cir. 2005) with Petitioner's Opening Brief at
4-6, Veliz-Estrada v. Gonzales, No. 04-72955 (9th Cir. Feb. 4, 2005), 2005 WL 985985. The Ninth Circuit con-
cluded that "substantial evidence supports the IJ's denial of asylum because petitioner failed to establish past
persecution or a well-founded fear on account of an enumerated ground," notwithstanding that petitioner refused
outright to join or financially support the gang, and, in response, gang members attacked him on several occa-
sions.

[FN6]. See, e.g., Youth Murdered, SIGLO XXI, May 2, 2004 ("Sumale Lago, 22, was killed yesterday .... A po-
lice informant says that Sumale refused to join a group of gang members and instead attended church. He re-
turned from worship and was [a] victim of an ambush ....").

[FN7]. Gang Violence Blamed for Head Left on Guatemala Bus, REUTERS, Jan. 24, 2004; Marion Lloyd,
Guatemala Activists Seek Justice as Women Die, BOSTON GLOBE (Guatemala), at A1, June 14, 2004
(describing how 1,183 women were killed in between January 2002 and June 2004, possibly due to street
gangs); Julio Lara, Living in Gang Territory: Violence Turns into an Everyday Event in Zones 7 and 18, PREN-
SA LIBRE (Guatemala), July 19, 2004.

[FN8]. Digest: Guatemala, SUN-SENTINEL, Sept. 8, 2003, at 14A. Of course, the exact number of gang mem-
bers is unknown. Some sources place the number as high as 125,000 in Guatemala alone, while other sources es-
timate there are between 70,000 to 100,000 gang members in all of Central America. See, e.g., Guatemala De-
parts From Draconian Regional Policy on Gangs, NOTICEN: CENTRAL AMERICAN AND CARIBBEAN
AFFAIRS, June 30, 2005, available at 2005 WLNR 10414564; but see, e.g., Antonio Betancourt, Guatemala:
Villagers Lynch 2 Gang Suspects, N.Y. TIMES, June 15, 2005, at All.
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[FN9]. Gang Violence Blamed for Head Left on Guatemala Bus, REUTERS, Jan. 25, 2005.

[FN10]. U.S. State Department, Guatemala Consular Information Sheet, Mar. 21, 2005 available, at ht-
tp://lists.state.gov/SCRIPTS/WA-USIAINFO.EXE? A2=ind0503d&L=dostravel&D=1&O=D&P=546 (last vis-
ited March 26, 2006).

[FN11]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN12]. Surrounded by Violence: Half a Million Neighbors in Zones 6, 7, 12, 18, 21, Between Gangs and
Drugs, PRENSA LIBRE (Guatemala), Feb. 21, 2005.

[FN13]. Id.

[FN14]. Telephone interview and e-mail correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemalan
Human Rights Commission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author).

[FN15]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN16]. Id.

[FN17]. Mexico: Savage Gang[s] Arrive From the South, Inter Press News Service (IPS), Mar. 11, 2005.

[FN18]. Criminal Gangs in the Americas, supra note 3, at 26 ("Mara 18 maintains a website accessible at
www.xv3gang.com; Salvatrucha's website has been offline recently.").

[FN19]. Indeed, the Honduran Minister of Security reports that business records obtained from Mara 18 gang
members demonstrate the relative sophistication and inter-connectedness of different cliques. The business re-
cords contained detailed statements relating to the cost and transportation of ammunition and various inter-
clique communications via the internet. Rupert Widdicombe & Duncan Campbell, Poor Neighbours Fall Prey to
US Gang Culture, THE GUARDIAN, May 27, 2003, available at http://
www.guardian.co.uk/international/story/0.30604,963951,00.html.

[FN20]. See, e.g., Criminal Gangs in the Americas, supra note 3, at 23, 24.

[FN21]. Criminal Gangs in the Americas, supra note 3, at 23, 24.

[FN22]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN23]. Id.

[FN24]. Id.

[FN25]. Id.

[FN26]. See, e.g., Criminal Gangs in the Americas, supra note 3, at 23, 26.

[FN27]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN28]. See, e.g., In OJ, Corruption is "At Every Level," SIGLO XXI, May 4, 2004.

[FN29]. Id.
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[FN30]. Claudia Mendez Villasenor, Surrounded by Violence: Half a Million Neighbors in Zones 6, 7, 12, 18,
12, Between Gangs and Drugs, PRENSA LIBRE, Feb. 21, 2005. ("In these places, the Public Ministry does up
to 43 searches a day ... and police make about 60 captures a month .... These actions, however, are not very ef-
fective due to the lack of accusations, and those that are captured get out free. 'If we report them, they kill us be-
cause they know us,' affirmed Rogelio Cruz, resident of Zone 12.").

[FN31]. In many Central American countries, there is a national police force and a more localized police force,
somewhat analogous to the split between Federal Marshals and municipal police forces in the United States.

[FN32]. Telephone interview and written correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemala
Human Rights Commission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author).

[FN33]. Id.

[FN34]. Enrique Perez, Erwin Sperissen: It Is Frustrating, PRENSA LIBRE (Guatemala), Feb. 14, 2005.

[FN35]. Telephone interview and written correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemala
Human Rights Commission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author).

[FN36]. U.S. DEP'T OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR, COUN-
TRY REPORT ON HUMAN RIGHTS PRACTICES -- 2004: GUATEMALA (2004) [hereinafter U.S. Dep't of
State Report, Guatemala -- 2004].

[FN37]. INTER-AM. C.H.R., FIFTH REPORT ON THE SITUATION OF HUMAN RIGHTS IN GUATEM-
ALA, Ch. IV, OEA/Ser.L/V/II.111, doc. 21 rev. (2001), available at ht-
tp://www.cidh.org./countryrep/GuateO1eng/chap.4.htm.

[FN38]. U.S. Dep't of State Report, Guatemala -- 2004, supra note 36, § e.

[FN39]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN40]. Id. See also Out of the Underworld, supra note 3, at 24 ("The relatively new anti-gang laws in El Sal-
vador and Honduras do not include versions of America's anti-racketeering laws, which allow suspects to be
charged with conspiracy to commit a criminal act, rather than the act itself.").

[FN41]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN42]. INS v. Elias-Zacarias, 502 U.S. 478, 481-83 (1992); In re Kasinga, 21 I. & N. Dec. 357, 365 (BIA
1996); Matter of Acosta, 19 I. & N. Dec. 211, 222 (BIA 1985).

[FN43]. See, e.g., Lopez-Zamora v. Gonzales, 151 F. App'x 544 (9th Cir. 2005) (upholding denial of asylum
where substantial evidence supports the IJ's finding that gang members who attacked the applicant were not as-
sociated with the government and that applicant did not report the attack to police, which undercuts the conclu-
sion that the government is unwilling or unable to control the private actor's attempts at persecution); but see in-
fra note 59.

[FN44]. Ginger Thompson, World Briefing Americas: Guatemala: U.S. Arrests Top Drug Officer on Drug
Charges, N.Y. TIMES, Nov. 17, 2005, at A12 (United States Drug Enforcement Administration reports arrest of
Adan Castillo, Guatemala's chief drug enforcement investigator, and two of his aides, "on charges of conspiring
to smuggle tens of thousands of pounds of United States-bound cocaine through Guatemala."); Mexico to Ax
Corrupted Members of Elite Force, REUTERS, Dec. 24, 2005, available at http://msnbc.msn.com/ id/10597765/
("Mexico is trying to purge 800 corruption-tainted federal agents from an elite force modeled on the FBI but in-
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filtrated by drug gangs.").

[FN45]. Tim Johnson, Guatemalan Seeks Global Help to Lower Crime in Weary Land, MIAMI HERALD, Feb.
9, 2003.

[FN46]. Id.

[FN47]. In OJ, Corruption Reaches 'All Levels', supra note 28.

[FN48]. Id. See also Inter-Am. C.H.R., supra note 37, section e ("One infamous example was the Second Court
of First Instance of Guatemala, which was known for some time as 'the biotipo' because that was where the quet-
zals flew in exchange for anomalous measures in cases.").

[FN49]. Guatemala's Berger Admits Some Police Linked to Organized Crime, EFE NEWS SERVICE, June 26,
2004.

[FN50]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author); Telephone in-
terview and written correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemala Human Rights Com-
mission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author).

[FN51]. Telephone interview and written correspondence with a Central American gang expert (identity with-
held) (2005) (on file with author).

[FN52]. Id.

[FN53]. See, e.g., U.S. Dep't of State Report, Guatemala -- 2004, supra note 36. ("Police corruption [is] a prob-
lem, and there were credible allegations of involvement by individual police officers in criminal activity, includ-
ing rapes, killings and kidnappings.").

[FN54]. U.S. Dep't of State Report, Guatemala -- 2004, supra note 36.

[FN55]. Corruption: High Levels of Corruption in the PNC, CERIGUA, Feb. 4, 2004.

[FN56]. Id.

[FN57]. See Julio Lara, Living in Gang Territory: Violence Turns into an Everyday Event in Zones 7 and 18,
PRENSA LIBRE, July 19, 2004; See also Claudia Mendez Villasenor, Surrounded by Violence: Half a Million
Residents of Zones 6, 7, 12, 18 and 21, Between Gangs and Drug Rings, PRENSA LIBRE, Feb. 21, 2005.

[FN58]. See INTER-AMERICAN C.H.R. FIFTH REPORT ON THE SITUATION OF HUMAN RIGHTS IN
GUATEMALA, at Ch. IV, OEA/Ser.L/V/II.111, doc. 21 rev. (2001), available at ht-
tp://www.cidh.org/countryrep/Guate01eng/chap.4.htm.

[FN59]. Even if internal relocation enables the applicant to escape his persecutors, there are still other factors
that impact the analysis of whether internal relocation is a reasonable alternative to asylum. Compare 8 C.F.R. §
208.13(b)(3) (2006) ("[A]djudicators should consider ... whether the applicant ... would face other serious harm
in the place of suggested relocation ... [the] administrative, economic, or judicial infrastructure; geographical
limitations; and social and cultural constraints, such as age, gender, health, and social and familial ties."), and
Da Silva v. Ashcroft, 394 F.3d 1, 7-8 (1st Cir. 2005) ("Even if the putative persecutor is a local official or other
non-state actor, an alien need not show that he will be unsafe anywhere in the country in order to avoid automat-
ic disqualification from withholding of removal ... The touchstone is whether, under all the circumstances of a
particular case, internal relocation is a reasonable solution."), with C.I.A., Guatemala, in WORLD FACTBOOK,
available at http:// www.odci.gov/cia/publications/factbook/geos/gt.html (approximately seventy-five percent of
Guatemalans live below the poverty line; Guatemala's GDP per capita is $4,300). In light of these legal stand-
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ards and facts, it is fair to question whether internal relocation is possible for an individual who survives on as
little as $11.78 per day. It might be unreasonable to expect a young man to relocate to another region, where he
would lack the close-knit familial and social relationships that enable him to survive, or for a teenage mother
from an urban area to resettle in an agricultural-based village.

[FN60]. Immigration courts are the trial courts of the asylum system. Decisions may be appealed to the Board of
Immigration Appeals (BIA), the rulings of which are binding on trial-level immigration courts throughout the
United States. BIA decisions may be appealed to the U.S. Court of Appeals. If a federal circuit court reverses
the BIA on appeal, however, any new standard set by that court is binding only in that circuit. Thus, the poten-
tial exists for circuits to develop divergent interpretations of the legal standards governing asylum law. For ex-
ample, the Ninth Circuit might articulate a broader view of membership in a particular social group than the
Fourth Circuit. Consequently, asylum applicants in the Ninth Circuit would benefit from the broader classifica-
tion, while those in the Fourth Circuit would not. As such, the discussion of various legal standards within this
note is neither exhaustive nor definitive. The applicant or his representative must research the case-law of the
applicable circuit to determine the best framework under which to bring a gang-based asylum claim.

[FN61]. 8 U.S.C. § 1158 (b)(1) (2006); 8 U.S.C. § 1101(a)(42)(A) (2006).

[FN62]. See, e.g., Elias-Zacarias, 502 U.S. 478, 481 (1992).

[FN63]. See Matter of Mogharrabi, 19 I. & N. Dec. 439, 444-45 (BIA 1987); see also Yong Hao Chen v. INS,
195 F.3d 198, 201-02 (4th Cir. 1999).

[FN64]. INS v. Cardoza-Fonseca, 480 U.S. 421, 431, 440 (1987).

[FN65]. Matter of Chen, 20 I. & N. Dec. 16, 18 (BIA 1989). In Chen, the BIA reasoned that past persecution
was a potential basis for asylum in two separate scenarios: (1) where past persecution was on account of a stat-
utorily protected ground, the government must rebut the presumption of a well-founded fear of future persecu-
tion; and (2) where there was past persecution, but a fundamental change of circumstances in the country of ori-
gin rendered the fear of future persecution moot, then the immigration judge might still grant relief on humanit-
arian grounds.

[FN66]. The subsequent discussion does not examine possible grounds for asylum with respect to "nationality"
or "race." Central American gangs, at least Mara 18 or MS-13, do not seem to persecute their victims on the
basis of either of these two classifications. However, this does not necessarily mean that persecution on these
grounds does not exist.

[FN67]. For example, the Fourth Circuit did not recognize that "family" constitutes a cognizable "particular so-
cial group" until September 2004. Yet, even this belated recognition of the prototypical social group is in doubt.
Lopez-Soto v. Ashcroft, 383 F.3d 228, 235 (4th Cir. 2004), rehearing en banc granted, opinion vacated pending
rehearing (Jan. 13, 2005), review withdrawn pursuant to settlement (July 26, 2005). Given its complex proced-
ural history and subsequent settlement agreement, the Lopez decision is unlikely to have any value as precedent.
However, the decision provides an insight into the thought process -- in terms of gang-based asylum claims -- of
one of the more conservative circuit courts in the United States. As such, this note references the Lopez decision
for illustrative and discussion purposes, but not as an example of binding precedent.

[FN68]. See Nnachi-Anydiegwu v. Gonzales, 134 F. App'x. 171, 173 (9th Cir. 2005) (The Ninth Circuit appears
to construe anti-gang beliefs as a political opinion: "The BIA concluded that although Nnachi-Anydiegwu was
credible, her claims for asylum failed because she did not demonstrate persecution ... on account of her ... anti-
gang political opinion ... The BIA's finding ... is supported by substantial evidence ... Although Nnachi-
Anydiegwu's persecutor knew that she was Christian and that she was opposed to gang violence, there is no
evidence that he threatened her, beat her up ... 'because of' those grounds."); see also Matter of D-V-, slip op. at
13 (San Antonio Immigr. Ct. Sept. 9, 2004) (unpublished opinion).
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[FN69]. See Rivas-Martinez v. INS, 997 F.2d 1143, 1148 (5th Cir. 1993); see also Matter of Villalta, 20 I. & N.
Dec. 142, 147 (BIA 1990) (finding that respondent's testimony established a link between his political beliefs
and threatened harm).

[FN70]. See, e.g., Romero-Rodriguez v. U.S. Att'y Gen., 131 F. App'x. 203, 204-206 (11th Cir. 2005)
(upholding denial of asylum where applicants based persecution claim on attempted recruitment by a gang in-
volved exclusively in criminal activities, applicants had not been harmed, and timing of the applicants' entry into
the United States raised questions as to their motives).

[FN71]. Matter of D-V-, slip op. at 13.

[FN72]. 8 U.S.C. § 1158(b)(1)(B)(i) (2006); 8 U.S.C. § 1101(a)(42)(A) (2006).

[FN73]. United States v. Seeger, 380 U.S. 163, 176 (1965).

[FN74]. United States v. Macintosh, 283 U.S. 605, 634 (1931). In Macintosh, Chief Justice Hughes also noted
that "[t]he essence of religion is belief in a relation to God involving duties superior to those arising from any
human relation." Id. at 633-634.

[FN75]. See infra Part III.B for an analysis of the nexus requirement and religion.

[FN76]. 8 U.S.C. § 1158(b)(1)(B)(i) (2006); 8 U.S.C. § 1101(a)(42)(A) (2006).

[FN77]. Lopez-Soto v. Ashcroft, 383 F.3d 228, 235 (4th Cir. 2004); Lwin v. INS, 144 F.3d 505, 510 (7th Cir.
1998); Fatin v. INS, 12 F.3d 1233, 1240 (3d Cir. 1993).

[FN78]. Matter of Acosta, 19 I. & N. Dec. 211, 233 (BIA 1985).

[FN79]. Id.

[FN80]. Matter of Sanchez and Escobar, 19 I. & N. Dec. 276, 285-286 (BIA 1985), aff'd, Sanchez-Trujillo v.
INS, 801 F.2d 1571 (9th Cir. 1986). In Sanchez, the BIA found that the proffered social group "comprised and
composed of young, urban, working class males who have not served in the military or otherwise affirmatively
demonstrated their support for the Government of El Salvador" did not constitute a social group. Matter of Sanc-
hez and Escobar, 19 I. & N. Dec. at 286. The BIA stated that "the above characteristics singularly or in the ag-
gregate do not form the basis of a realistic likelihood of persecution." Id. at 286.

[FN81]. See Matter of D-V-, slip op. at 9-10 (San Antonio Immigr. Ct., Sept. 9, 2004) (unpublished opinion).

[FN82]. Id. at 10-11 (citation omitted).

[FN83]. Commercial databases, like Westlaw and Lexis-Nexis, only report immigration decisions from the BIA
level and up. However, not all BIA decisions are made public. In addition, the hundreds, if not thousands, of de-
cisions at the IJ level are not made public. Generally, asylum proceedings are conducted in private to preserve
the anonymity of the applicant. Such action is necessary to protect the identities of vulnerable applicants and
vulnerable witnesses. Consequently, favorable decisions must spread through word of mouth, e-mail, and fac-
simile. Moreover, the dissemination of favorable results is possible only if the IJ issues a written opinion, and,
regardless, such opinions are not binding on other courts.

[FN84]. Cf. In re Kasinga, 21 I. & N. Dec. 357, 365-366 (BIA 1996) (reasoning that gender, youth, membership
in a particular tribe, and opposition to the practice of FGM are all immutable characteristics, and, therefore, the
possession of such traits constitutes membership in a particular social group). An applicant might analogize his
resistance to the gang's recruitment efforts to a rejection of FGM "practice:" in both circumstances the opposi-
tion of the asylum applicant is to a "practice."
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[FN85]. See Fatin, 12 F.3d at 1239-40 (affirming kinship ties under Acosta as a characteristic of a particular so-
cial group); see also Gebremichael v. INS, 10 F.3d 28, 36 (1st Cir. 1993) ("There can be, in fact, no plainer ex-
ample of a social group based on common, identifiable and immutable characteristics than that of the nuclear
family.").

[FN86]. See, e.g., Lwin, 144 F.3d at 510-13.

[FN87]. Telephone interview and written correspondence with Leonel Dubon, Program Dir., Casa Alianza --
Guatemala (Mar. and Apr. 2005) (on file with author).

[FN88]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for Crime
Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author).

[FN89]. See Lopez-Soto v. Ashcroft, 383 F.3d 228, 236-39 (4th Cir. 2004). The rehearing en banc and sub-
sequent settlement agreement vacated the holdings of this case, but Lopez-Soto highlights the potential problem
of causation for those applicants who refuse to become gang members. The problem of causation is most evid-
ent when the applicant argues that his well-founded fear of persecution is on account of his membership in a
particular social group (e.g., the family).

[FN90]. 8 U.S.C. § 1158 (b)(1) (2006); 8 U.S.C. § 1101(a)(42) (2006); see, e.g., Matter of Mogharrabi 19 I. &
N. Dec. 439, 441 (BIA1987).

[FN91]. The evidentiary burden is difficult to overcome because the applicant most likely fled his country of
origin in a hurry to avoid persecution. He might not have been able to collect or smuggle information out of the
country to corroborate his well-founded fear of persecution. In addition, once in the United States, the applicant
might be cut off from sympathetic brethren who still reside in the country of origin. Without access to his social
networks, the applicant might have no means to obtain crucial information to corroborate his asylum claim.

[FN92]. Hassan v. Ashcroft, 388 F.3d 661, 666 (8th Cir. 2004).

[FN93]. See id., at 666; see also Yong Hao Chen v. INS, 195 F.3d 198, 201-02 (4th Cir. 1999).

[FN94]. Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 351 (5th Cir. 2002) (citing Rivas-Martinez v. INS, 997
F.2d 1143, 1143 (5th Cir. 1993). Again, the applicant and his attorney must be aware that each circuit could
have a slightly different interpretation of what constitutes persecution on account of political opinion (or any of
the other statutorily enumerated grounds for asylum). Absent a Supreme Court decision, the U.S. Courts of Ap-
peals have the power to bind Immigration Judges and BIA panels, but only within their respective jurisdictions.

[FN95]. See Matter of D-V-, slip op. at 12-14 (San Antonio Immigration Court, Sept. 9, 2004) (unpublished
opinion).

[FN96]. Ali v. Ashcroft, 366 F.3d 407, 410 (6th Cir. 2004) ("We are convinced that ... Ali did not suffer perse-
cution, but was instead involved in civil unrest between competing political factions."); Campos-Guardado v.
INS, 809 F.2d 285, 290 (5th Cir. 1987) ("Thus, we can infer that Congress did not intend to confer eligibility for
asylum on all persons who suffer from civil disturbances."); Matter of Acosta, 19 I. & N. Dec. 211, 211-12 (BIA
1985). ("The term persecution ... does not encompass the harm that arises out of civil ... strife in the country.).

[FN97]. See, e.g., Matter of D-V-, slip op. at 14 (San Antonio Immigration Court, Sept. 9, 2004) (unpublished
opinion).

[FN98]. INS v. Elias-Zacarias, 502 U.S. 478, 483 (1992). (requiring applicant to provide direct or circumstantial
evidence showing link between political opposition to guerilla movement, refusal to join guerilla movement,
and subsequent fear of persecution); Del Carmen Molina v. INS, 170 F.3d 1247, 1249-50 (9th Cir. 1999)
(respondent threatened on account of her political opinion when she provided uncontradicted, credible testimony
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of her [and her family's] opposition to a guerilla movement and refusal to join them); Matter of Villalta, 21 I. &
N. Dec. 142, 147 (BIA 1990) ("Respondent established through his testimony that he ... [was] singled out and
threatened by a Death Squad. The respondent further established a link between the threatened harm and his
political beliefs by testifying that [he] has received death threats because of his political activities in [a] student
organization," and the mission of the death squads was "to annihilate suspected political opponents.").

[FN99]. See Elias-Zacarias, 502 U.S. at 483; see also Sangha v. INS, 103 F.3d 1482, 1487 (9th Cir. 1997) (after
Elias-Zacarias, "applicants can no longer establish that their persecution was on account of political opinions by
inference, unless the inference is one that is clearly to be drawn from facts in evidence.").

[FN100]. Securing affidavits from experts who reside in the applicant's country-of-origin is essential. Such ex-
perts have direct knowledge of gang activities and trends in gangs' retribution toward perceived opponents. For
example, the applicant could contact the head of an NGO that specializes in the rehabilitation of ex-gang mem-
bers or at-risk youth. Presumably, such an expert would be in a position to comment on the reasons why gang
members target individuals who refuse to join them. In addition, the individual might even be in a position to
provide the court with concrete examples of youths similarly situated to the applicant who were persecuted on
account of their religious beliefs. The fact-finder might view this "on-the-ground evidence" as more persuasive
than an affidavit from an expert who lives and works in the United States, and has little direct contact with the
applicant's country-of-origin.

[FN101]. Acribillan a Joven [Youth Murdered], SIGLO XXI, May 2, 2004 (Gang members murdered Jesus Su-
male Lago, 22, because of his refusal to join on account of his religious beliefs; the assailants ambushed Mr. Su-
male Lago on his way home from church); 79 Former Gang Members Killed, SUN-SENTINEL (Fort Lauder-
dale), Sept. 8, 2003, at 14A (Erick Leonardo Pastor, 22, died from eight gunshot wounds after leaving the gang
and joining an evangelical church).

[FN102]. For discussion of police reports as specific evidence of persecution, see infra n. 114 and Section
III.D.2. Unwilling Local Officials.

[FN103]. See Hassan v. Ashcroft, 388 F.3d 661, 666 (8th Cir. 2004); see also Abdille v. Ashcroft, 242 F.3d 477,
494 (3d Cir. 2001) ("However, the evidence put forth by Abdille is also consistent with acts of private violence
that fall short of persecution ... The assaults ... could represent random street violence ... Such ordinary criminal
activity does not rise to the level of persecution necessary to establish eligibility for asylum.").

[FN104]. Matter of Acosta, 19 I. & N. Dec. at 233.

[FN105]. Matter of D-V-, slip op. at 9 (San Antonio Immigration Court, Sept. 9, 2004) (unpublished opinion).

[FN106]. See Tapiero de Orejuela v. Gonzales, 423 F.3d 666, 671-73 (7th Cir. 2005); see also Matter of Acosta,
19 I. & N. Dec. at 233.

[FN107]. Telephone interview and written correspondence with Leonel Dubon, Program Dir., Casa Alianza --
Guatemala (Mar. and Apr. 2005) (on file with author).

[FN108]. Id.

[FN109]. Id.

[FN110]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for
Crime Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author)
("[Mara] 18 threatens and kills those who refuse to join the gang. Once the gang, like [Mara] 18, has made a
threat to kill someone ... there is no way to take it back."); Bruce Finley, Death of Deportee Back in Guatemala:
Teen Slain by Gang He Tried to Escape, DENVER POST, Apr. 5, 2004, at A1.
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[FN111]. See Sangha v. INS, 103 F.3d 1482, 1487 (9th Cir. 1997); see also In re Kasinga, 21 I. & N. Dec. 357,
365 (BIA 1996).

[FN112]. Compare 8 C.F.R. § 208.13(b)(2)(ii), and Kaiser v. Ashcroft, 390 F.3d 653, 659 (9th Cir. 2004) ("Nor
does substantial evidence support the BIA's alternative finding that Petitioners could relocate safely within
Pakistan without facing persecution."), with 8 C.F.R. § 208.13(b)(3). See also supra note 59.

[FN113]. See id; Matter of Acosta, 19 I. & N. Dec. 211, 236 (BIA 1985).

[FN114]. Some courts require the applicant to do more than show a general inability on the part of government
officials to protect him from targeted acts of gang violence. Instead, these courts would have the applicant
demonstrate that (1) he went to the police for assistance, and (2) the police could not and would not do anything
about his specific plight. Yet, this presumes that government officials, and police in particular, are not corrupt,
which, as this note illustrates, is far from certain in many areas of Central America. In other words, going to the
police might do more harm than good -- i.e., lead to the immediate persecution of the applicant. Sadly, IJs do not
seem to recognize this well-documented threat. See, e.g., Romero-Rodriguez v. U.S. Att'y Gen., 131 F. Appx.
203, 204 (11th Cir. 2004).

[FN115]. See Kaiser, 390 F.3d at 659; Matter of Acosta, 19 I & N. Dec. at 236.

[FN116]. See, e.g., In re S-V-, 22 I. & N. Dec. 1306, 1311 (BIA 2000) ("However, an applicant is not required
to demonstrate that he or she would be tortured on account of a particular belief or immutable characteristic.").

[FN117]. 8 C.F.R. § 208.18(a); 8 C.F.R. § 208.16(c); Amanfi v. Ashcroft, 328 F.3d 719, 725 (3d Cir. 2003).

[FN118]. 8 C.F.R. § 208.18(a).

[FN119]. News Release, U.S. Dep't. of Justice, Executive Office of Immigration Review, Immigration Court
Process in the United States (Apr. 28, 2005), ht-
tp://www.usdoj.gov/eoir/press/05/ImmigrationCourtProcess2005.htm (CAT protection is not the same as
asylum. Some of the major differences are (1) the government can remove the person to a third country -- other
than the United States -- where he or she would not be tortured; (2) CAT protection does not grant either per-
manent resident status or the ability to bring family members to the United States; and (3) one of the forms of
relief under CAT is deferral of removal from the United States, which is more easily and quickly terminated if
the individual no longer is likely to be tortured in the country of removal.).

[FN120]. Zheng v. Ashcroft, 332 F.3d 1186, 1194-96 (9th Cir. 2003) (construing awareness of torture as willful
blindness, and not requiring the applicant to demonstrate the government's willful acceptance or actual know-
ledge of torturous activities); Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 354 (5th Cir. 2003) (holding that will-
ful blindness suffices to prove acquiescence); Lopez-Soto v. Ashcroft, 383 F.3d 228, 240-41 (4th Cir. 2004)
(reasoning petitioner must show actual knowledge and willful blindness on the part of government officials); In
re S-V-, 22 I. & N. Dec. at 1311-12 (requiring the applicant to do more than show that government officials are
aware of the activity constituting torture but are powerless to stop; instead, applicant must demonstrate that gov-
ernment officials are willfully accepting of torturous activities).

[FN121]. The Ontunez-Tursios court found that the Honduran government's actions to remove squatters with
minimal force did not constitute torture, even if government officials had connections to powerful landlords who
favored such removal measures. In addition, the court noted that a failure to prosecute vigilantes did not in itself
constitute awareness and acquiescence to torture, especially where suspects denied involvement in crimes. 303
F.3d at 354-55. The Lopez-Soto court acknowledged that the Guatemalan government was powerless to stop the
gangs and had a dysfunctional justice system. However, the Fourth Circuit wanted the petitioner to demonstrate
willful blindness on the part of local officials (i.e., police) with respect to tortuous conduct, and petitioner failed
to meet this burden. 383 F.3d at 240-41. The In re S-V- court reasoned that to demonstrate acquiescence, the re-
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spondent must establish that (1) officials were aware of the torturous activities, but were powerless to stop it,
and (2) officials willfully accepted the torturous conduct of the guerillas. In other words, awareness of torture
occurs when the government's failure to protect its citizens is the result of willful acceptance of torturous activit-
ies. 22 I. & N. Dec. at 1311-12. So, in light of these aforementioned cases, the applicant should present evidence
that shows the inability of the government to prevent torturous acts and the unwillingness of local government
officials to stop the occurrence of such activities.

[FN122]. 8 C.F.R. § 208.16(c)(3) (2006) (demonstrating inability and unwillingness of government officials to
protect the applicant and similarly situated individuals as means of defeating logic of internal relocation).

[FN123]. Telephone interview and written correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemala
Human Rights Commission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author).

[FN124]. Telephone interview and written correspondence with a Central American gang expert (identity with-
held) (2005) (on file with author) ("In 2003, corrupt authorities and gang members murdered three of my co-
workers ... [t]he civic education activities had been coordinated with the police in advance ... [the police] left in
vans. Within ten minutes gang members managed to kill them ... [w]e still have not gotten a response from the
police.").

[FN125]. See, e.g., Consular Information Sheet, Guatemala, U.S. Dep't of State, Mar. 21, 2005 ("The police
force is young, inexperienced, and under-funded.").

[FN126]. See U.S. Dep't of State Report, Guatemala -- 2004, supra note 36.

[FN127]. Id.; INTER-AM. C.H.R.; FIFTH REPORT ON THE SITUATION OF HUMAN RIGHTS IN
GUATEMALA, Ch. IV, OEA/Ser. L/V/II.111, doc 21 rev. (2001).

[FN128]. Telephone interview and written correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemala
Human Rights Commission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author) ("[D]rastic
budget cuts have greatly hindered the force's effectiveness in combating the growing crime ... the PNC [police]
academy is close to collapse."); Consular Information Sheet, Guatemala, U.S. Dep't of State, Mar. 21, 2005.

[FN129]. Telephone interview and written correspondence with Max Gimbel, Fmr. Dir. of Research, Guatemala
Human Rights Commission (GHRC) in Washington, D.C. (Mar. and Apr. 2005) (on file with author) ("The Dir-
ector of the National Civil Police stated there should be at least 35,000 police officers, but there are only
21,000.").

[FN130]. Telephone interview and written correspondence with a Central American gang expert (identity with-
held) (2005) (on file with author) ("The [police] force is currently unable to protect people ... who have been
marked for death by the gangs ... the police are under-trained, under-equipped, under-motivated, and corrupt.").

[FN131]. This is an inference gleaned from analysis of legal reasoning in several cases, but demonstration of
such "local unwillingness" does not appear to be an express requirement for CAT claims. However, in cases
where courts have denied CAT claims, the applicant's failure to demonstrate this fact seems to have been a fatal
element of the claim.

[FN132]. One Dead and Two Injured in Gang Shooting, LA HORA, June 19, 2002 (Gang members murdered a
young man in Zone 6, Guatemala City; investigators recalled there were eye-witnesses to the attack, but no one
dared to accuse the gang members out of fear of retaliation); Surrounded by Violence: Half a Million Neighbors
in Zones 6, 7, 12, 18, 21, Between Gangs and Drugs, PRENSA LIBRE, Feb. 21, 2005 (discussing inability of
the police to control the gangs).

[FN133]. See supra Part II.D, E, note 48, and accompanying text.

20 GEOILJ 407 FOR EDUCATIONAL USE ONLY Page 23
20 Geo. Immigr. L.J. 407
(Cite as: 20 Geo. Immigr. L.J. 407)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=0001650&FindType=Y&ReferencePositionType=S&SerialNum=2000306016&ReferencePosition=1311
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=1000547&DocName=8CFRS208.16&FindType=L


[FN134]. See, e.g., Julio Lara, Living in Gang Territory: Violence Turns Into an Everyday Event in Zones 7 and
18, PRENSA LIBRE, July 19, 2004 (The [citizens] believe that the gang members and the police are in collab-
oration. One resident noted that if an individual reports a crime to the police, the police tell the gang members
who reported on them, and in a short time the gang members target that individual.).

[FN135]. U.S. Dep't of State Report, Guatemala -- 2004, supra note 36 (describing that on January 31, 2004, 8
agents from Station 12 violently beat a civilian; only one agent was ever charged as a result of this violent as-
sault; furthermore, on March 8, 2004, three police officers from Station 12 beat a human rights advocate; the
agents involved have not been investigated).

[FN136]. Telephone interview and written correspondence with Emilio Goubaud, Executive Dir., Ass'n for
Crime Prevention (APREDE) in Guatemala City, Guatemala (Mar. and Apr. 2005) (on file with author); One
Dead and Two Injured in Gang Shooting, LA HORA, June 19, 2002 (Gang members murdered a young man in
Zone 6, Guatemala City; investigators recalled there were eye-witnesses to the attack, but no one dared to ac-
cuse the gang members out of fear of retaliation); Surrounded by Violence: Half a Million Neighbors in Zones
6, 7, 12, 18, 21, Between Gangs and Drugs, PRENSA LIBRE, Feb. 21, 2005 (discussing inability of the police
to control the gangs). Of course, the applicant must persuade the fact-finder that relocation to another part of his
country of origin will not reduce the likelihood of torture to an acceptable level (from a legal standpoint).

END OF DOCUMENT
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I. Introduction
Edgar Chocoy, a sixteen-year-old Guatemalan boy, was sentenced to death on January 4, 2004. [FN1]

Edgar grew up in poverty in Guatemala, where a gang called Mara Salvatrucha, also known as "MS," recruited
him. [FN2] He joined the gang because all of his classmates belonged to this same gang. [FN3] He was branded
with the typical MS tattoos, marking him as one of their own. [FN4] By the time Edgar turned fourteen, he de-
cided that he wanted to leave the gang. [FN5] The MS members demanded that he pay $375 for his "retire-
ment." [FN6] If he did not pay the money, they promised to kill him. [FN7] Edgar could not pay, so he went into
hiding in his aunt's house, and then fled to the United States. [FN8]

*236 After being placed in removal proceedings by the United States Immigration and Naturalization Ser-
vice ("INS"), Edgar applied for asylum. [FN9] He testified in his asylum application, and in front of the judge,
that he would surely be killed if he were deported to Guatemala because he quit the gang and the other gang
members would seek retaliation against him. [FN10] The judge denied his application, and ordered that he be
deported. [FN11] On March 10th, he was deported to Guatemala per the judge's order, and only seventeen days
later, as Edgar predicted, he was murdered by gang members while watching a religious festival on the streets in
Guatemala City. [FN12]

Edgar's case is not unique. [FN13] This Note will address the issue of Central American youth who flee
their home countries to escape persecution at the hands of gangs and seek asylum in the United States. Often
these asylum cases are brought by individuals from one of two distinct groups: former gang members who will
be subjected to retaliation for leaving the gang, or youth who were recruited or otherwise targeted for persecu-
tion by gangs. [FN14]

Many claims for asylum are denied by judges because these youth do not qualify as being members in a
"particular social group," one of the five grounds for which asylum is granted. [FN15] The judge who denied
Edgar *237 Chocoy's asylum claim found that children who were ex-gang members and who were persecuted
by gangs did not constitute a particular social group. [FN16] Unfortunately, there is no statute defining what the
term "particular social group" means, and the circuit courts of appeals and Board of Immigration Appeals
("BIA") are divided as to what the exact definition should be. [FN17] This lack of a uniform definition of "partic-
ular social group" gives immigration judges a great deal of discretion in determining whether these youth de-
serve asylum in the United States. This discretion may be abused, and is subject to the immigration judge's per-
sonal biases and opinions about the asylum applicant.

Part II of this Note will discuss the realities of gang persecution in Central America. Part III will explain the
current legal framework for asylum claims. Finally, Part IV will argue that the courts should adopt a uniform
definition of "particular social group," and that Central American youth who are victims of gang persecution
should be included in the uniform definition that this Note advocates.

II. The Reality of Central American Gangs
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Mara Salvatrucha--more commonly known as "MS" or "MS 13" [FN18]--is one of the largest and most act-
ive gangs present in Central America. [FN19] Just like "Mara 18," another large Central American gang, [FN20]
MS 13 is named after the street in Los Angeles, California, where the gang was founded. [FN21]

*238 In the early 1980s, a violent civil war erupted in El Salvador that lasted for more than twelve years.
[FN22] During that time, waves of Salvadoran refugees fled to the United States to escape persecution at the
hands of the brutal government or the guerillas, a group of peasants who rose up to fight against the government.
[FN23] Many refugees settled in California, particularly in Los Angeles. [FN24] It was on the streets of Los
Angeles where MS 13 and Mara 18 began. [FN25] "We had to start the group to defend ourselves," Ernesto
Miranda, one of the founders of MS 13, is quoted as saying. [FN26] "In the beginning there were 30 of us. We
were around 11 years old." [FN27] Although these gangs may have began for the purpose of protection, they
soon became organized and violent. [FN28]

When the Peace Accords were signed in 1992, marking an end to the brutal civil war in El Salvador, the
United States began to deport many criminal gang members through the use of immigration reform in the 1990s.
[FN29] These gang members brought their gangs with them to El Salvador, and recruited many Salvadorans to
join them. [FN30] Currently, MS 13 and Mara *239 18 are active in many parts of the world, primarily in Cent-
ral America, Mexico, and the United States. [FN31] MS 13 and Mara 18 have strong recruitment practices.
[FN32] Many children from Central America have complained that they cannot even perform simple daily tasks
like walking to school without being harassed by gang members trying to recruit them. Harassment varies from
verbal to physical forms of intimidation and abuse. Because of these strong recruitment practices, many children
join gangs at a young age.

Edgar Chocoy joined MS 13 when he was in grade school because all of his classmates were joining.
[FN33] Gang members who were deported to El Salvador explained to a New York Times reporter that El Sal-
vador's poverty and social problems make it "easy to recruit local teen-agers into the gang life." [FN34] This is
because "[u]nemployment is high, school is expensive, amusements are minimal, and, thanks in large part to the
gangs, drugs are increasingly available." [FN35] It is difficult to refrain from joining one of these two gangs,
and even harder to leave once a youth has joined. [FN36]

*240 Both MS 13 and Mara 18 members often mark their membership in the gang by the use of tattoos.
[FN37] These tattoos are found anywhere on the body, including in many visible areas. [FN38] Once a gang
member has been marked with gang tattoos, he will permanently be branded as a gang member, and his mem-
bership, present or past, will remain visible to members of rival gangs, to members of his own former gang, and
to the police and state authorities. [FN39]

Leaving a gang often results in retaliation, [FN40] and the tattoos that remain on the bodies of ex-gang
members make it almost impossible for them to live peacefully. [FN41]

The governments of El Salvador, Honduras, and Guatemala are unable to provide protection to youth who
are persecuted or threatened by gangs. [FN42] One *241 gang member in El Salvador is quoted as saying, "The
cops up there [in the United States] are real tough, but the ones here are a joke." [FN43]

III. The Legal Framework
A. Pertinent United States Immigration Law

An alien [FN44] may be granted asylum if it is established that he is a refugee. [FN45] A refugee is
defined as

any person who is outside any country of such person's nationality and is unable or unwilling to avail
himself or herself of the protection of that country because of persecution or a well-founded fear of persecu-
tion on *242 account of race, religion, nationality, membership in a particular social group, or political
opinion. [FN46]

In general, there are two ways in which an individual can apply for asylum-- affirmatively or defensively.
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[FN47] An affirmative asylum application is submitted by an alien present in the United States and not in re-
moval proceedings. [FN48] In an affirmative asylum application, the asylum-seeker submits the asylum applica-
tion along with supporting documents to the local service center. [FN49] The asylum-seeker will then be called
in for an interview at an asylum office. [FN50] If the officer approves the application, the alien is granted
asylum. [FN51] If the officer does not grant the application, and if the alien is in legal immigration status, the
claim will be denied, and the alien will remain in the status in which he currently exists. [FN52] If the officer re-
jects the application, and if the alien is not in legal status, the case is referred to an immigration judge, and the
alien is placed in removal proceedings. [FN53] The alien will then be afforded the chance to apply for asylum in
front of the immigration judge as a defense to removal. [FN54]

The second way of applying for asylum is a defensive application. [FN55] This application for asylum oc-
curs when an alien is in removal proceedings, and is applied for as a defense to removal from the United States.
[FN56] The immigration judge determines whether the alien is deserving of asylum. [FN57] If the alien is not
granted asylum or any other form of relief from removal, then an order of deportation will be issued. [FN58]
The alien can appeal this decision to *243 the BIA. [FN59] If the BIA affirms the immigration judge's decision,
the alien would have to appeal the decision to the appropriate circuit court. [FN60]

In the case where asylum is granted, one year after such grant, the alien, now referred to as an asylee, be-
comes eligible to apply for adjustment of status "to that of alien lawfully admitted for permanent residence,"
[FN61] or for a "green card." The asylee also becomes eligible for employment authorization and certain assist-
ance available to refugees. [FN62]

An alien who suffered past persecution or has a fear of future persecution can simultaneously apply for
withholding of removal and relief from removal under the Convention Against Torture ("CAT") as alternatives
to asylum. [FN63] Withholding of removal is similar to asylum. [FN64] Withholding of removal is available to
those not granted asylum because they did not abide by the one-year deadline. [FN65] However, asylum is
clearly preferable to withholding of removal. [FN66]

*244 Relief under the CAT is provided for by the United Nations Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. [FN67] To be granted relief under CAT in the United
States, an alien must show that it is "more likely than not that he or she would be tortured if removed to the pro-
posed country of removal." [FN68] An alien can be granted CAT relief even if he was denied withholding of re-
moval or asylum because he was subject to one of the grounds for mandatory denial. [FN69] The alien may
*245 be deported to a third country, or may even be held in detention in the United States. [FN70]

Overall, asylum is the most preferable status to be granted because it provides the opportunity to apply for
permanent residency and petition for immediate relatives. [FN71] Withholding of removal and relief under CAT
do not provide these privileges. [FN72]

B. Current Definitions of "Particular Social Group"
To be granted asylum or withholding of removal, an alien must prove that a nexus exists between the past

persecution or fear of future persecution and one of the five protected grounds: race, religion, nationality, polit-
ical opinion, or membership in a particular social group. [FN73] Among these five grounds for asylum, the
definition of "membership in a particular social group" is the most vague.

The phrase "membership in a particular social group" first appeared in the United Nations Convention Re-
lating to the Status of Refugees, which was adopted on July 28, 1951, and was entered into force on April 22,
1954. [FN74] Congress included this term in the definition of asylum in the *246 Immigration and Nationality
Act ("INA"), codified in the United States Code. [FN75] However, there is no definition of "particular social
group" within the INA or the United States Code. [FN76] There is a division among the circuit courts of appeals
regarding the exact definition of this enigmatic term. [FN77]

1. First, Third, Fifth, Sixth, and Seventh Circuits and the Board of
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Immigration Appeals
The Board of Immigration Appeals ("BIA") defined "particular social group" in In re Acosta. [FN78] In re-

jecting the claim for asylum, the BIA stated that it must define "particular social group" because "Congress did
not indicate what it understood this ground of persecution to mean." [FN79]

To interpret the meaning of "particular social group," the BIA first examined the other four protected
grounds for asylum. [FN80] The BIA found that "[e]ach of these grounds describes persecution aimed at an im-
mutable characteristic: a characteristic that either is beyond the power of an individual to change or is so funda-
mental to individual identity or conscience that it ought not be required to be changed." [FN81] The BIA thus
concluded that Congress intended for "particular social group" to be construed in the same way. [FN82] The
BIA stated:

*247 [W]e interpret the phrase "persecution on account of membership in a particular social group" to
mean persecution that is directed toward an individual who is a member of a group of persons all of whom
share a common, immutable characteristic. The shared characteristic might be an innate one such as sex,
color, or kinship ties, or in some circumstances it might be a shared past experience such as former military
leadership or land ownership. The particular kind of group characteristic that will qualify under this con-
struction remains to be determined on a case-by-case basis. However, whatever the common characteristic
that defines the group, it must be one that the members of the group either cannot change, or should not be
required to change because it is fundamental to their individual identities or consciences. [FN83]

The First Circuit, in Alvarez-Flores v. INS, [FN84] adopted the BIA's definition of "particular social
group." [FN85] The respondent, a Salvadoran national, claimed that he would be persecuted because he was a
cheesemaker who had supplied the guerillas with cheese in the past, and that cheesemakers were subject to de-
mands because of the guerillas' need for food. [FN86] The Court of Appeals for the First Circuit upheld the
BIA's decision, stating that "substantial evidence supports the BIA's denial of petitioner's request for asylum."
[FN87] The First Circuit thus adopted the definition for "particular social group" articulated in Acosta. [FN88]

The Third Circuit also adopted the Acosta definition of "particular social group," deferring to the adminis-
trative agency. [FN89] The court explained, "As the Supreme Court has explained, the Board of Immigration
Appeals' interpretation of a provision of the Refugee Act is entitled to deference pursuant to the standards set
out in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc." [FN90] The court then stated, "We
have no doubt *248 that [the BIA's construction of 'particular social group'] is a permissible construction of the
relevant statutes, and we are consequently bound to accept it.'' [FN91]

In Ontunez-Tursios v. Ashcroft, [FN92] the Fifth Circuit adopted the BIA's definition of particular social
group. [FN93] The court simply found,

To establish that he is a member of a "particular social group," he must show that he was a member of a
group of persons that share a common characteristic that they either cannot change or should not be re-
quired to change because it is fundamental to their individual identities or consciences. [FN94]

The Seventh Circuit followed the First and Third Circuits, and stated, "Having considered the various ap-
proaches selected by other circuits, we believe that the best approach is to accept the formulation proposed by
the BIA in [Acosta], and adopted by the First and Third Circuits." [FN95] In reaching this decision, the Seventh
Circuit analyzed and rejected the definitions of "particular social group" adopted the Second and Ninth Circuits.
[FN96]

*249 In Castellano-Chacon v. INS, [FN97] the Sixth Circuit defined "particular social group." [FN98] The
court explained the precedent from other circuits, and relying on the deference that must be given to the BIA's
construction because of the Chevron analysis, it adopted the BIA's definition from Acosta. [FN99]

2. Ninth Circuit
The Ninth Circuit adopted the broadest, most liberal approach to the definition of "particular social group."

In Sanchez-Trujillo v. INS, [FN100] the petitioner claimed that he was a member of a particular social group
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consisting of "young, urban, working class males of military age who have never served in the military or other-
wise expressed support for the government." [FN101]

To define "particular social group," the court first reviewed international law. [FN102] Finding little guid-
ance in international law, it turned to statutory interpretation. [FN103] The court held:

*250 [T]he phrase "particular social group" implies a collection of people closely affiliated with each
other, who are actuated by some common impulse or interest. Of central concern is the existence of a volun-
tary associational relationship among the purported members, which imparts some common characteristic
that is fundamental to their identity as a member of that discrete social group. [FN104]

In a more recent case, Hernandez-Montiel v. INS, [FN105] the Ninth Circuit restated its definition of "partic-
ular social group" in an attempt to "harmonize[] it with [the BIA's] immutability requirement." [FN106] The
Seventh Circuit, in Lwin v. INS, [FN107] criticized the Ninth Circuit, stating that "[t]he Ninth Circuit's require-
ment of a 'voluntary associational relationship,' read literally, conflicts with [Acosta]'s immutability require-
ment." [FN108] The Ninth Circuit responded with a new definition. [FN109] The court held "that a 'particular
social group' is one united by a voluntary association, including a former association, or by an innate character-
istic that is so fundamental to the *251 identities or consciences of its members that members either cannot or
should not be required to change it." [FN110]

3. Second Circuit
In Gomez v. INS, [FN111] the Second Circuit took its own approach to the definition of "particular social

group." [FN112] The court iterated the standard set forth by the Ninth Circuit, that "[t]he phrase 'particular so-
cial group' has been defined to encompass 'a collection of people closely affiliated with each other, who are ac-
tuated by some common impulse or interest."' [FN113] The Second Circuit court then added:

A particular social group is comprised of individuals who possess some fundamental characteristic in
common which serves to distinguish them in the eyes of a persecutor--or in the eyes of the outside world in
general. Like the traits which distinguish the other four enumerated categories--race, religion, nationality
and political opinion--the attributes of a particular social group must be recognizable and discrete. [FN114]

Thus, the Second Circuit added to the Ninth Circuit's definition a requirement that members of a "particular
social group" be "recognizable and discreet." [FN115] This definition focuses more on the outward appearance
of the group.

4. Comparison of the Three Definitions of "Particular Social Group" Held by the
BIA and Circuit Courts

There are three primary definitions of "particular social group" identified by the circuit courts and the Board
of Immigration Appeals ("BIA"). [FN116] The *252 BIA and the First, Third, Sixth, and Seventh Circuits adop-
ted the definition announced in Acosta, which states that a "particular social group" consists of "a group of per-
sons all of whom share a common, immutable characteristic," and that this characteristic "must be one that the
members of the group either cannot change, or should not be required to change because it is fundamental to
their individual identities or consciences." [FN117]

The Ninth Circuit adopted the definition that a "'particular social group' is one united by a voluntary associ-
ation, including a former association, or by an innate characteristic that is so fundamental to the identities or
consciences of its members that members either cannot or should not be required to change it." [FN118] The
Ninth Circuit thus added to the definition that the group can be defined by a voluntary association and/or a
former association. The Second Circuit adopted the definition that a social group is comprised of members "who
possess some fundamental characteristic in common which serves to distinguish them in the eyes of a perse-
cutor--or in the eyes of the outside world in general [T]he attributes of a particular social group must be recog-
nizable and discrete." [FN119] The three definitions are similar, but the Ninth Circuit allows for voluntary and
past associations, while the Second Circuit focuses on the persecutor and the outside world's perceptions of the
asylum-seeker.
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IV. Argument
A. Need for a Uniform Definition of "Particular Social Group"

The circuit courts need to develop a uniform definition of "particular social group" for several reasons.
Without a uniform definition, broad discretion is given to immigration judges who may be influenced by their
own biases and opinions of asylum-seekers and may deny a case by claiming *253 that the asylum-seeker does
not fit within the definition of "particular social group." [FN120] This improperly leads to arbitrariness in the
asylum process. [FN121]

The need to prevent broad discretion and arbitrariness by developing a uniform definition of the term "partic-
ular social group" is made more urgent because there are numerous reasons why these youth (including both
minors and young adults), and particularly juveniles (those under eighteen years old), are unable to utilize the
appeals process. [FN122] Therefore, the immigration judge's decision often becomes the last word on the issue.
[FN123]

*254 1. Broad Discretion Given to Immigration Judges
Asylum is a discretionary form of relief. [FN124] However, the lack of a uniform definition of "particular

social group" gives the immigration judge very broad discretion, which may be abused. If an immigration judge
determines that the asylum-seeker is not a member of a "particular social group" and does not fit under any of
the other four grounds for asylum, then the judge does not need to look further into the claim. [FN125]

Youth victims of gang persecution, especially ex-gang members, are particularly vulnerable to the judge's
individual biases. While a youth who has been persecuted because gang members are trying to recruit him may
be seen as an "innocent" asylum-seeker, an ex-gang member may be seen as a "non-innocent" asylum-seeker.
[FN126] Ex-gang members most likely have committed crimes and other bad acts while they were active in the
gang. [FN127] A judge may easily develop a negative bias against an asylum-seeker who has committed crimes
or immoral acts in the past. While a fair judge would look past his personal bias to determine the case based on
the law, this does not always happen. [FN128] The broad discretion given to immigration judges because *255
of the lack of a uniform definition of "particular social group" allows them to impose their personal biases and
deny claims by finding that a youth does not fit into a "particular social group."

The second negative effect of the lack of a uniform definition is arbitrariness in decision-making. [FN129]
Immigration judges are left to make up their own definition of "particular social group" and determine them-
selves whether the asylum-seeker fits into this definition. This leads to arbitrariness because different judges
could determine similar cases differently. While a certain level of arbitrariness will always exist, the lack of a
uniform definition causes a greater level of arbitrary decision-making. A uniform definition would give immig-
ration judges more guidance to determine these claims.

*256 2. Problems that Prevent Youth Victims of Gang Persecution from
Pursuing Their Asylum Claims in Court and on Appeal

In addition to possible bias and arbitrariness, another reason why it is important to have a uniform definition
of "particular social group" is that many youth are unable to appeal negative findings of immigration judges.
[FN130] Even if a youth is able to appeal the decision of the immigration judge, it is unlikely that the youth
would prevail because of the level of deference afforded to the immigration judge or BIA's determination.
[FN131]

a. Lack of Representation
The primary reason why youth-victims of gang persecution are unable to appeal negative decisions of im-

migration judges is a lack of representation. [FN132] Lawyers cost money, and these youth often do not have
the money to pay a lawyer. Some non-profit organizations and pro-bono lawyers will represent the asylum-
seeker in the appeals process for free, but these *257 lawyers are difficult to obtain. [FN133] Large numbers of
immigrants go unrepresented, particularly those being detained. [FN134]

Appealing to the BIA or the circuit courts is a difficult process. [FN135] The original claim for asylum con-
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sists primarily of telling the judge what happened and why the alien has a fear of returning to his or her country.
[FN136] In the appeals process, the alien would need to know more about the law because the facts of the case
would have already been determined. [FN137] While an asylum-seeker may be able to present a case for asylum
without an attorney representing him, it would be more difficult to go through the appeals process without rep-
resentation. [FN138]

*258 b. Appeals Process
If an asylum-seeker is able to file an appeal with the BIA, the BIA will likely give the appeal a cursory re-

view and uphold the immigration judge's decision. [FN139] All aliens found deportable by an immigration
judge have the right to appeal to the BIA [FN140]--an eleven-member board. [FN141] A small percentage of
cases will be reviewed by a panel of three members, [FN142] and the rest of the cases will be heard by a single
Board member. [FN143] The BIA shows deference to any factual determination made by the immigration judge.
[FN144]

*259 If the immigration judge's decision is affirmed by the BIA, the asylum-seeker may appeal the decision
to the circuit court in his jurisdiction. [FN145] However, the circuit courts are required to give deference to the
decision of the BIA, which is an administrative agency assumed to have expertise in the area of immigration and
nationality law. [FN146] Therefore, an appeal to the circuit courts will likely not be successful as long as there
is evidence in the record to support the BIA's determination. [FN147]

Another important reason why many youth-victims of gang persecution are unable to appeal to the circuit
courts is, again, lack of representation. [FN148] It would cost even more money to pay an attorney for represent-
ation in the appeals process. Many youth would not be able to pay an attorney, or be fortunate to find a pro-bono
attorney, to represent them through the appeals process.

c. Issues Specific to Juveniles
Youth under the age of eighteen are considered to be juveniles for the purpose of immigration law. [FN149]

A portion of the group discussed in this Note, i.e., former gang members, are juveniles, and therefore different
issues arise concerning their ability to utilize the appeals process.

Unaccompanied juveniles apprehended by Immigration and Customs Enforcement are detained. [FN150] If
possible, the juvenile will be released to an *260 adult relative living in the United States if one exists. [FN151]
If the juvenile is not released, he will remain in custody under the care of the Office of Refugee Resettlement in
the Department of Health and Human Services. [FN152]

The INS published Guidelines for Children's Asylum Claims in 1998. [FN153] However, these guidelines
do not apply to children in removal proceedings. [FN154] They only refer to children submitting an affirmative
asylum application that will be reviewed by an asylum officer. [FN155]

The INS recognized that "children under the age of eighteen may experience persecution differently from
adults and may not present testimony with the same degree of precision as adults," [FN156] yet it did not take
steps to protect children in removal proceedings. [FN157] Clearly, juveniles may be less *261 prepared to util-
ize the appeals process than adult victims of gang persecution. [FN158] Unfortunately, many juveniles do not
have the benefit of representation in their removal proceedings. [FN159] Those juveniles who are detained in se-
cure facilities are even less likely to find an attorney to represent them. [FN160]

*262 Juveniles may be unable to articulate the reasons for their fears of returning to their home country, or
may be uncomfortable doing so because it causes them to relive traumatic events. [FN161] During an interview
or legal intake, children may give vague responses. [FN162]

Juveniles may also have more difficulty articulating their asylum claims because they do not know about
relevant conditions within their country. [FN163] For instance, a child may not be aware of the existence of
gangs throughout the country or the government's ability to protect them from gang members. They might only
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know that they were persecuted or threatened in the place *263 where they lived, and it will be up to the attor-
ney or legal assistant to research country conditions.

Juveniles who are detained may experience further problems regarding their detention and isolation from
family members, and possible mental illness. [FN164] They may opt to return to their home countries rather
than spend more time in detention in the United States pursuing their asylum appeals. [FN165] While an attor-
ney may advise the juvenile that this decision may not be in his or her best interest, it is ultimately the juvenile's
decision whether he or she will pursue the appeal. [FN166]

B. Application of Current Definitions of "Particular Social Group" to Central
American Youth Victims of Gang Persecution

Even without a uniform definition of "particular social group," youth who are victims of gang persecution
may and should fit into the current definitions established by the circuit courts of appeals. In applying the cur-
rent definitions to these youth, this Note will divide them into two main social groups: former gang members
who have abandoned the gang, and youth who were recruited by gangs or otherwise targeted by gangs.

*264 1. Former Gang Members
The first social group consists of youth who were members of a gang and abandoned their membership.

[FN167] When these youth leave the gang, they are threatened with various forms of retaliation, which often in-
cludes death. [FN168]

As previously stated, the First, Third, Sixth, and Seventh Circuits adopted the BIA's definition of "particular
social group" stated in In re Acosta. [FN169] According to the Acosta definition, a "particular social group"
consists of "a group of persons all of whom share a common, immutable characteristic," and that this character-
istic "must be one that the members of the group either cannot change, or should not be required to change be-
cause it is fundamental to their individual identities or consciences." [FN170] Youth who are ex-gang members
share the common characteristic of having been members of a gang and having subsequently abandoned that
gang. This characteristic could be considered to be "immutable" because these individuals cannot change the
fact that they were once members of a gang.

The BIA in Acosta also stated that "in some circumstances [the characteristic] might be a shared past exper-
ience such as former military leadership or land ownership." [FN171] A particular social group consisting of
former military leadership is particularly similar to the group of ex-gang members. In the same way that a
former military leader could be persecuted because he used to be in the military and cannot change that, an ex-
gang *265 member can be persecuted because he used to be in the gang and cannot change that. [FN172]

The Sixth Circuit examined whether ex-gang members were a social group in Castellano-Chacon v. INS,
[FN173] and it applied the definition of "particular social group" from Acosta. [FN174] The asylum-seeker in
the case was a former member of the MS 13 gang who feared that, if deported to Honduras, he would face retali-
ation, or even death, for having abandoned the gang. [FN175] His fears were increased by the fact that he was
marked with visible tattoos revealing his former membership. [FN176]

Castellano-Chacon argued that because of his tattoos, he would be seen as an ex-gang member, and there-
fore would be persecuted by other gang members for retaliation, and by governmental and extra-governmental
forces who had been killing gang members (often identified by the presence of tattoos) in an effort to cleanse the
population. [FN177] While the respondent made it clear that the tattoos were a visual symbol of his former gang
membership, and that his real fear was persecution because he was a former gang member, *266 the court de-
termined that "'former members of the MS--13 gang' is not the social group properly at issue in this case."
[FN178] The court found that "tattooed youth" was the social group presented in the case, noting that "the evid-
ence [Castellano-Chacon] has presented establishes, at best, that 'tattooed youth' are targeted and prosecuted."
[FN179]

However, the court found that members of MS 13 could be considered a "particular social group." [FN180]
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It stated that "it is possible to conceive of the members of MS 13 as a particular social group under the Immigra-
tion and Nationality Act ("INA"), sharing for example the common immutable characteristic of their past experi-
ences together, their initiation rites, and their status as Spanish-speaking immigrants in the United States."
[FN181] Therefore, as construed by the court in Castellano-Chacon, former gang members can fit into the defin-
ition of "particular social group" as defined by the BIA and the First, Third, Sixth, and Seventh Circuits.
[FN182]

The court incorrectly determined the social group at issue in Castellano-Chacon. The respondent was not ar-
guing that gang members or the government would target him because they were persecuting people who have
tattoos. Rather, as Castellano-Chacon argued, they were persecuting people because of their former gang mem-
bership, or perceived ongoing gang membership. [FN183] The tattoos are merely a visible sign of the former
gang membership. If the respondent had visible tattoos that had no connection to gang membership, then he
would not fear persecution. As Castellano-Chacon stated in his asylum application, he has tattoos including
"MS" and "13" that clearly show his former membership. [FN184]

The court's logic in Castellano-Chacon is flawed. In identifying the social group as "tattooed youth," the
court overlooked the motivation of the *267 persecutors. [FN185] The respondent never asserted that the gang
members would persecute him because they dislike people who have tattoos. If this were true, then all gang
members with tattoos would persecute each other. Gang members do not dislike tattoos, they dislike people who
abandon the gangs--people they consider traitors. [FN186]

*268 The Ninth Circuit defined a "particular social group" as being "united by a voluntary association, in-
cluding a former association, or by an innate characteristic that is so fundamental to the identities or consciences
of its members that members either cannot or should not be required to change it." [FN187] This definition ex-
pands the BIA definition to include members of a voluntary association or a former association. [FN188] This
definition clearly would include ex-gang members: joining a gang is a voluntary association, and, once gang
members leave the gang, they are unable to change that former association. Thus, just as ex-gang members
could fit into the BIA's definition of "particular social group," they could fit the definition as described by the
Ninth Circuit.

The Second Circuit added a visual component to the definition. [FN189] It held that "[a] particular social
group is comprised of individuals who possess some fundamental characteristic in common which serves to dis-
tinguish them in the eyes of a persecutor--or in the eyes of the outside world in general." [FN190] It also stated
that "the attributes of a particular social group must be recognizable and discrete." [FN191] Ex-gang members
with tattoos signifying their membership certainly have a visible characteristic "which serves to distinguish them
in the eyes of a persecutor." [FN192] In applying this definition to the circumstances in Castellano-Chacon, it is
clear that the respondent's tattoos were a visible characteristic that could lead the persecutor to identify him as a
former gang member.

2. Youth Recruited by Gangs, or Otherwise Targeted by Gangs
The second social group consists of youth who are either heavily recruited by gang members or are targeted

by gang members for other *269 reasons. This group is harder to define than that of former gang members, and
it encompasses all other asylum claims based on gang persecution. [FN193] Thus, it is harder to apply the cur-
rent definitions of "particular social group" to these different groups. Several cases have been decided regarding
asylum claims based on gang persecution of individuals who fit into this second social group.

In Lopez-Soto v. Ashcroft, [FN194] the Fourth Circuit held that the petitioner's asylum claim had been
rightfully denied because there was insufficient evidence to prove that the petitioner was persecuted on account
of his particular social group. [FN195] Lopez-Soto fled from Guatemala to the United States to escape death
threats from the Mara 18 gang. [FN196] Mara 18 gang members heavily recruited Lopez-Soto's brother Edgar
years before, and when his brother refused to join the gang, Edgar was killed. [FN197] Witnesses confirmed that
the Mara 18 members murdered Edgar, stabbing him eighteen times, and the family reported this murder.
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[FN198] Nine years later, the Mara 18 recruited Lopez-Soto and his cousin, Elmer. [FN199] When they refused
to join, Mara 18 sent letters to their homes threatening to kill them if they did not join the gang. [FN200] Fear-
ing for their lives, Lopez-Soto and Elmer fled from their homes and lived in another town in Guatemala, Puerto
Barrios. [FN201] While Lopez-Soto was living in Puerto Barrios, his family continued to receive death threat
letters, including one that threatened that if Lopez-Soto did not join the gang he would be killed just like his
brother. [FN202] Lopez-Soto's other older brother had already fled to the United States to escape threats from
the same gang. [FN203]

*270 Lopez-Soto and his cousin Elmer left Guatemala to come to the United States. [FN204] His cousin
was caught by Mexican immigration and deported to Guatemala. [FN205] Upon his arrival in Guatemala, he
was murdered by the Mara 18 gang members. [FN206] Lopez-Soto made it to the United States and was appre-
hended and detained by the INS near the Texas border. [FN207] The immigration judge and BIA denied Lopez-
Soto's requests for asylum. [FN208]

In reviewing this case, the Fourth Circuit narrowed the issue to "whether the persecution at issue is 'on ac-
count of' Petitioner's status as a member of a protected group." [FN209] The court determined that the applic-
able social group was Lopez-Soto's family, and then found that familial status can be included in the definition
of a "particular social group" for the purpose of an asylum claim. [FN210] After determining that Lopez-Soto
was a member of a particular social group, the court turned to the question of whether there was a sufficient nex-
us between the persecution and his membership in a particular social group. [FN211] The court found that there
was not. [FN212]

The immigration judge found: "Petitioner was being recruited and threatened by Mara 18 because he was a
16-year-old male living in the area, and not because he was a member of a particular family." [FN213] Lopez-
Soto argued that, while part of the gang's motivation for persecuting him was that he was a 16- year-old male,
they were also motivated by his family membership. [FN214]

The court finally determined, under its "limited and deferential standard of review," that sufficient evidence
existed to uphold the BIA's decision. [FN215] In doing so, the court appeared to be apologetic, explaining that
its "hands [were] tied by the great deference owed to the Attorney General's *271 determination." [FN216] It
explained that it "[did] not find that evidence like the Petitioner's could not support a determination by the
[immigration judge] and the BIA that Lopez-Soto was targeted on account of his family status among other vari-
ables." [FN217] In other words, the court believed that Lopez-Soto could be granted asylum, but that in the case,
"the evidence [did] not compel such a conclusion." [FN218]

Circuit Judge Michael wrote a lengthy dissent to the decision of this case. [FN219] He explained that, be-
cause two of Lopez-Soto's brothers, and two of his cousins, were also persecuted, there was evidence that the
persecutors were motivated by Lopez-Soto's familial status. [FN220] He therefore found that the persecution
was not on account of Lopez-Soto's being a sixteen-year-old male living in the area, as the immigration judge
had determined, but rather that it also was on account of his family status. [FN221]

It seems clear from the facts as detailed in this case that the members of Mara 18 singled out Lopez-Soto for
recruitment because of his family. [FN222] The court improperly overlooked the fact that the gang sent letters to
the family's home threatening to kill Lopez-Soto and his cousin just as they had killed his older brother.
[FN223] Unless every young male in the area was targeted in the *272 same way that Lopez-Soto and his relat-
ives were targeted, which is unlikely, it is evident that the gang purposely targeted this particular family.

In a similar case, a youth persecuted by gang members was granted asylum by an immigration judge in San
Antonio, Texas. [FN224] In this case, the respondent, a Honduran national, was heavily recruited by MS gang
members. [FN225] He described numerous instances in which gang members threatened to kill him if he did not
join the gang. [FN226] He was beaten up several times, gang members threw stones at him, and he was re-
peatedly shot in the leg by gang members for voicing his opposition to the gang. [FN227] The gang constantly
harassed him, but he refused to join. [FN228] He made it known that he did not approve of the gang lifestyle,
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and that he wanted to get an education. [FN229] Even after he fled to the United States, one of the MS gang
members held a gun to his six-year-old nephew's head demanding information about the respondent's where-
abouts. [FN230]

The respondent claimed that he was "a member of the particular social group who have been actively re-
cruited by gangs, but who have refused to join because they oppose the gangs." [FN231] He claimed that this
group "does not include all youth in Honduras only those who are opposed to them and resist their attempts at
recruitment because of that opposition." [FN232]

The immigration judge distinguished the social group in this case from that of a group consisting of young
urban males, which had been held to not *273 constitute a "particular social group." [FN233] The immigration
judge found that the respondent was persecuted because of his refusal to join the gang and his open anti-gang
sentiments. [FN234] Thus, the judge found that the asylum-seeker was, indeed, in a particular social group con-
sisting of people who were actively recruited by gangs, but who refused to join because they oppose the gangs.
[FN235] The immigration judge found that this opposition to gangs also constituted a political opinion for the
purpose of asylum. [FN236]

These two cases demonstrate that young urban males who have been recruited by gangs will most likely not
constitute a "particular social group" for the purpose of asylum. However, if combined with another distinguish-
ing factor, this group may meet the requirements of a "particular social group." Family ties or a political opinion
may serve to narrow the group. While "young urban males" is an overly broad category, [FN237] "young urban
males who are members of a particular family" [FN238] or "young urban males who oppose gangs" [FN239]
could be considered "particular social groups." [FN240]

*274 3. Comparison of Two Distinct Asylum Claims Based on Persecution by
Gang Members

It appears that a claim based on former gang membership will more likely fit into the current definitions of
"particular social group" than that of a youth who is otherwise targeted for persecution by a gang. However, in
both cases, the danger is equally present. The governments of the countries in Central America from which the
majority of these claims come--Guatemala, Honduras, and El Salvador--are unable to protect youth from these
gangs. [FN241]

While "former gang members" is a narrower group of individuals, "those who are persecuted by gangs for
other reasons" is a broad group. This latter group is often labeled young urban males, which is a group that will
not qualify for asylum purposes. [FN242] Because gangs are a country-wide problem in some of these countries,
[FN243] an asylum-seeker must present some reason other than being a young male in the area, to be granted
asylum.

V. Conclusion
"Deportation is always a harsh measure; it is all the more replete with danger when the alien makes a claim

that he or she will be subject to death or persecution if forced to return to his or her home country." [FN244]

In conclusion, the circuit courts of appeals should adopt a uniform definition of "particular social group."
The lack of a uniform definition is particularly dangerous to youth victims of gang persecution because it gives
broad discretion to immigration judges who may be influenced by their own biases when ruling in asylum cases,
and because it leads to arbitrary outcomes. Because these youth are often unable to appeal the immigration
judge's decision, and even if they do, great deference is given to the immigration judge's decision, the immigra-
tion judge may have the last say in *275 the matter. A uniform definition of "particular social group" would give
immigration judges greater guidance in determining the fates of these youth. Additionally, even in the absence
of a uniform definition, youth victims of gang persecution, and particularly former gang members fearing retali-
ation for leaving the gang, may already fit into the current definitions of "particular social group."

As seen in the case of Edgar Chocoy, [FN245] the asylum process for victims of gang persecution requires
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examination. The United States should not deport aliens who have begged for asylum, only to be killed seven
days after deportation. As Judy Golub, Advocacy Director for the American Immigration Lawyers Association
stated: "Our system needs changing If a kid fears for his life, what are the options we have? It doesn't appear
that our government was willing to look at any other options." [FN246] While this Note only focuses on the is-
sue of whether these youth are "members of a particular social group" for the purposes of asylum or withholding
of removal, other alternatives could and should be made available to protect these youth. [FN247]

[FNa1]. J.D. Candidate, Rutgers University School of Law-Camden, January 2006; B.A., Fordham University. I
would like to thank my family and Mario Contreras for their continued support. I also wish to thank Professor
Linda Bosniak for her instruction and encouragement in the field of immigration law.

[FN1]. See Greg Campbell, Death by Deportation: A Denver Judge Denied a 16- Year-Old's Political Asylum
Application--and Sentenced Him to Death, BOULDER WKLY., May 27, 2004, http://
www.boulderweekly.com/archive/052704/coverstory.html ("Nevertheless, [Judge] Vandello denied the asylum
application, effectively sentencing [Edgar] Chocoy to death.").

[FN2]. Id.

[FN3]. See id. ("Chocoy made friends of the kids he met in the street and at school. Many of the older children
came to be like the family he'd never had. The trouble was that they were all members of a street gang call[ed]
Mara Salvatrucha, or MS.").

[FN4]. See id.

[FN5]. See id.

[FN6]. See id. ("He was beaten and robbed for dropping out of sight, and finally he was told that he would be
killed unless he paid the gang 3,000 quetcales--the equivalent of $375--in a week.").

[FN7]. Id.

[FN8]. See id.

[FN9]. See id.

[FN10]. Id.

[FN11]. Id.

[FN12]. Id. ("The day he was killed, he'd come out of hiding at his aunt's house to buy juice and lingered in the
littered intersections of the crime-ridden city to watch a Roman Catholic procession of saints through the
streets.").

[FN13]. As Campbell notes in his article:

There's nothing unique about Chocoy's flight north in an attempt to escape the violence that is synonymous
with Mara Salvatrucha. In the past six months, thousands have done so, a wave of tattooed refugees who
see the United States as a safe haven from the persecution they know will befall them for trying to escape
Mara Salvatrucha's clutches.

Id.; see also Bruce Finley, Deportee's Slaying Spurs Reform Push: Advocates Say Teen's Fear of Gangs Un-
heeded, DENV. POST, Apr. 8, 2004, at 1A, 23A ("Most of the estimated 90,000 children a year who try to enter
the United States, mostly from Mexico and Central America. [sic] are turned back.").

[FN14]. See, e.g., Lopez-Soto v. Ashcroft, 383 F.3d 228, 230 (4th Cir. 2004) (asylum claim based on gang re-
cruitment); Castellano-Chacon v. INS, 341 F.3d 533, 538 (6th Cir. 2003) (asylum claim based on former gang
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membership); see also Campbell, supra note 1 (describing Edgar Chocoy's asylum claim based on former gang
membership).

[FN15]. See, e.g., Lopez-Soto, 383 F.3d at 235-39 (upholding an order finding that Lopez-Soto had not proven
persecution because of "membership in a particular social group"); Castellano-Chacon, 341 F.3d at 546-51
(discussing the "membership in a particular social group" ground for an asylum claim and finding that Castel-
lano-Chacon had not proven persecution on account of his membership in such a group); see also infra Part III
(discussing the "membership in a particular social group" ground, as well as the other four grounds, for asylum).

[FN16]. See Sign-On Letter from American Immigration Lawyers Association et al., to Honorable Tom Ridge,
Sec'y, U.S. Dep't of Homeland Sec. et al. (July 1, 2004), http://www.aila.org/content/default.aspx?docid=10988
[hereinafter AILA Sign-On Letter].

[FN17]. See infra Part III.B.

[FN18]. See Al Valdez, Mara Salvatrucha: A South American Import (2000), ht-
tp://www.nagia.org/mara_salvatrucha.htm [hereinafter Valdez, Mara Salvatrucha] ("Mara Salvatrucha members
identify themselves with tattoos such as the number '13,' or trece in Spanish.").

[FN19]. See Campbell, supra note 1 ("[T]he Central Intelligence Agency calls [Mara Salvatrucha] one of the
most notorious of the thousands of gangs that lay siege to Central America .").

[FN20]. See Raphaele Bail, Marked Men with No Place to Hide, CHRISTIAN SCI. MONITOR, Aug. 18, 2004,
at 12, available at http:// www.csmonitor.com/2004/0818/p12s01-woam.html (referring to "Mara Salvatrucha"
and "Mara 18" as "the two principal gangs of Central America"); see also Al Valdez, 18th Street: California's
Most Violent Export (2000), http:// www.nagia.org/18th_street.htm [hereinafter Valdez, 18th Street] (discussing
the growth of the 18th Street gang in the United States and other countries).

[FN21]. See Castellano-Chacon v. INS, 341 F.3d 533, 538 (6th Cir. 2003) ("MS 13 [was] named after 13th
Street in Los Angeles."); Valdez, 18th Street, supra note 20 ("[T]he young man who started the Clanton Street
Throw-aways lived on 18th Street [in Los Angeles] The new gang adopted the name of his street.").

[FN22]. Valdez, Mara Salvatrucha, supra note 18.

[FN23]. See id.

[FN24]. Id.

[FN25]. See id.; see also Valdez, 18th Street, supra note 20.

[FN26]. Claire Marshall, Combating El Salvador's Gangs, BBC NEWS, Mar. 20, 2004, ht-
tp://news.bbc.co.uk/1/hi/world/americas/3553529.stm (internal quotation marks omitted).

[FN27]. Id. (internal quotation marks omitted).

[FN28]. See, e.g., Valdez, Mara Salvatrucha, supra note 18.

[FN29]. See, e.g., id. ("Between April 1994 and August 1995, the Immigration and Naturalization Service arres-
ted and deported more than 100 MS gang members to El Salvador."); see also Ellie Hidalgo, Transforming
L.A.-El Salvador's Gang Connection, TIDINGS ONLINE, Aug. 22, 2003, ht-
tp://www.the-tidings.com/2003/0822/homies.htm (on file with author) ("During El Salvador's civil war in the
1980s and early '90s, hundreds of thousands of Salvadoran refugees fled for safety in Southern California.
However, young Salvadoran immigrants--who became involved in urban L.A. gangs and committed felonies--
were deported back to El Salvador following the war.").
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[FN30]. See Hidalgo, supra note 29. War-torn El Salvador was a ripe breeding ground for gangs. "Gangs existed
well before the repatriations, but with the end of the civil wars, the importation of U.S. gang structures and prac-
tices ensure[d] their proliferation and entrenchment." Teo Ballvé, Homies Unidos,? Ya! Youth Activism,
NACLA: REP. ON AM., July/Aug. 2004, available at http:// www.nacla.org/art_display.php?art=2442.

[FN31]. See Valdez, Mara Salvatrucha, supra note 18 ("Since its inception in California and Washington, DC
[sic], Mara Salvatrucha has expanded into [other states], Canada, and Mexico. MS is unique in that, unlike tradi-
tional U.S. street gangs, it maintains active ties with MS members and factions in El Salvador. Mara Salvatrucha
is truly an international gang."); see also Valdez, 18th Street, supra note 20 ("18th Street has extended its reach
well beyond the Los Angeles area, and expanded into many other states, Mexico, and Canada .").

[FN32]. I gathered the information provided in the above paragraph while performing intakes for unaccompan-
ied juveniles in INS detention during my time working as the Asylum Coordinator at the Cabrini Center for Im-
migrant Legal Assistance in Houston, Texas, from August 2001 to August 2003.

[FN33]. See Campbell, supra note 1; see also supra note 3.

[FN34]. Larry Rohter, In U.S. Deportation Policy, a Pandora's Box, N.Y. TIMES, Aug. 10, 1997, § 1, at 1.

[FN35]. Id.

[FN36]. One gang member is quoted as saying, "I cannot avoid associations with other 18th Street gang mem-
bers because they call me all the time, and if I don't go with them, they will say I am a ranker. There are rules
you have to follow. There is only one way out, in a body bag." Valdez, 18th Street, supra note 20 (internal quo-
tation marks omitted).

Sara Sacuceda Flores, a relative of another gang member who was murdered, explained: "When you
start, the gang gives you a better identity, but when you try to get out you can't. [The gang member] had '18'
tattooed on his chin, and his arms were full of tattoos." Peter Beaumont & Sandra Jordan, Marked for
Death, the Tattoo Gang Kids: Rebel Youths Pay a Terrible Price Under Zero Tolerance, Honduras-Style,
OBSERVER, Sept. 5, 2004, at 26 (internal quotation marks omitted), available at http:// observ-
er.guardian.co.uk/international/story/0,6903,1297490,00.html.

[FN37]. MS 13 members often tattoo their bodies with the number 13 or XIII or sometimes sureno, which
means "Southerner" in Spanish. See Valdez, Mara Salvatrucha, supra note 18. Similarly, Mara 18 members wear
tattoos primarily with the number 18, or XVIII, to show their membership. See Valdez, 18th Street, supra note
20.

[FN38]. See Valdez, 18th Street, supra note 20 ("[S]ome members will cover their entire body with 18th Street
tattoos, including placing an 18 on their foreheads or above their eyebrows.").

[FN39]. One tattooed gang member with tattoos on his face is quoted as saying, "I can't go out in daylight with
these tattoos. I feel like an animal taken in a trap." Bail, supra note 20 (internal quotation marks omitted).

[FN40]. Id. ("According to the law of the gangs, to quit is to sign your own death sentence.").

[FN41]. One tattooed ex-gang member stated, "I must hide from my former 'homies.' Sometimes, they find you
years later to make you pay for the betrayal ." Id. (internal quotation marks omitted).

Edgar Chocoy explained this retaliation for leaving the gang in an affidavit for his asylum hearing:
"I am certain that if I had stayed in Guatemala the members of the gang MS would have killed me," "I have
seen them beat people up with baseball bats and rocks and shoot at them. I know they kill people. I know
they torture people with rocks and baseball bats. I know that if I am returned to Guatemala I will be tortured
by them. I know that they will kill me if I am returned to Guatemala. They will kill me because I left their
gang. They will kill me because I fled and did not pay them the money that they demanded."

Campbell, supra note 1.
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[FN42]. Honduras and El Salvador enacted harsh laws in an attempt to control the severe gang problem in their
countries. See Bail, supra note 20 (discussing the government crack down on gangs in Honduras); Press Release,
Amnesty INT'L, El Salvador: Unconstitutional Law Should Be Repealed and New Approaches to Public Secur-
ity Considered (June 16, 2004), http://
web.amnesty.org/library/index/ENGAMR290052004?open&of=ENG-SLV (discussing, and calling for the re-
peal of, anti-gang legislation in El Salvador). El Salvador passed the Anti-Maras (anti-gangs) Act in 2003. See
id. In addition, the governments of both countries have been accused of extra-judicially killing gang members
and street children, and death squads have emerged, such as the Sombra Negra (Black Shadow) in El Salvador.
See, e.g., Valdez, Mara Salvatrucha, supra note 18 ("If a gang member is deported to El Salvador, there is a
chance they will be targeted by the Sombra Negra (Black Shadow) death squad Gangsters and citizens believe
that the Sombra Negra is made up of rogue cops and military personnel who target unwanted criminals and gang
members ."); see also Amnesty INT'L, Honduras Zero Tolerance... for impunity: Extrajudicial Executions of
Children and Youths since 1998, at 1 (2003), available at http://
web.amnesty.org/library/pdf/AMR370012003ENGLISH/$File/AMR3700103.pdf ("Over the last five years, and
during 2001 and 2002 in particular, there has been an unprecedented increase in the number of murders and ex-
trajudicial executions of children and youths in Honduras.").

The result is that current and former gang members not only fear persecution by other gang members,
but also by the government. See id. (stating that more than 1500 children and youths were murdered in
Honduras between 1998 and the end of 2002, and that governmental actors are blamed for 22% of these
murders). See generally Amnesty INT'L, El Salvador: Open Letter on the Anti-Maras Act (Dec. 1, 2003),
http://web.amnesty.org/library/pdf/ AMR290092003ENGLISH/ $File/AMR2900903.pdf (asserting that El
Salvador's Anti-Maras Act violates international law and the Salvadoran Constitution); Press Release, Am-
nesty INT'L, Honduras: Two Years on and Killing of Children Continues (Sept. 6, 2004), ht-
tp://web.amnesty.org/library/index/ENGAMR370082004?open&op=ENG-HND (describing the murders
and extrajudicial executions in Honduras); Tom Hayden, 'Homies Were Burning Alive,' ALTERNET, June
2, 2004, http:// www.alternet.org/story/18843 (reporting that MS members claim that government officials
purposely allowed 105 gang members to die in a prison fire in Honduras).

[FN43]. Rohter, supra note 34 (internal quotation marks omitted).

[FN44]. See 8 U.S.C. § 1101(a)(3) (2000) (defining an alien as "any person not a citizen or national of the
United States").

[FN45]. Id. § 1158(b)(1).

[FN46]. Id. § 1101(a)(42)(A). Thus, there are three primary elements that any asylum-seeker must prove: (1)
past persecution or a well-founded fear of future persecution; (2) that the persecution occurred on account of one
of the five enumerated grounds; and (3) an inability or unwillingness to avail himself or herself of the govern-
ment of his home country's protection.

[FN47]. See 8 C.F.R. § 208.14 (2005) (describing the approval, denial, referral, or dismissal process for an ap-
plication for asylum).

[FN48]. See id. § 208.14(c)(1), (2). The alien may be in legal immigration status, out of status, or undocu-
mented. See id.

[FN49]. See id. § 208.4(b)(1).

[FN50]. See id. § 208.9.

[FN51]. Id. § 208.14(b).

[FN52]. Id. § 208.14(c)(2).
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[FN53]. Id. § 208.14(c)(1).

[FN54]. See id. § 208.4(b)(3).

[FN55]. See id. § 208.14(a).

[FN56]. See id.

[FN57]. See id.

[FN58]. See id.

[FN59]. Id. § 1003.38(a).

[FN60]. See infra note 137 (discussing the process of appealing to the circuit courts); see also 8 U.S.C. §
1252(a) (regarding judicial review of orders of removal).

[FN61]. 8 C.F.R. § 209.2(a)(1)(ii).

[FN62]. See generally 8 U.S.C. § 1522 (2000) (describing programs for domestic resettlement of, and assistance
to, refugees). This assistance includes, among other things, cash assistance, employment training and place-
ment, and English language training. Id. § 1522(a)(1)(A)-(B).

[FN63]. See, e.g., 8 C.F.R. § 208.17(a) ("An alien who has been found to be entitled to protection under the
Convention Against Torture shall be granted deferral of removal to the country where he or she is more likely
than not to be tortured."); see also id. § 208.3(b) (stating that an application for asylum shall at the same time be
considered an application for withholding of removal). If the applicant wishes to simultaneously apply for relief
under the Convention Against Torture, he must so indicate on the application form.

[FN64]. The Immigration and Nationality Act provides that the "Attorney General may not remove an alien to a
country if the Attorney General decides that the alien's life or freedom would be threatened in that country be-
cause of the alien's race, religion, nationality, membership in a particular social group, or political opinion." 8
U.S.C. § 1231(b)(3)(A).

[FN65]. See id. § 1158(a)(2)(B) (stating that asylum will not be granted "unless the alien demonstrates by clear
and convincing evidence that the application has been filed within one year after the date of the alien's arrival in
the United States"); id. § 1158(a)(2)(D) (stating that asylum may be granted notwithstanding an application
more that one year after the alien enters the United States "if the alien demonstrates to the satisfaction of the At-
torney General either the existence of changed circumstances which materially affect the applicant's eligibility
for asylum or extraordinary circumstances relating to the delay in filing an application within the period spe-
cified in subparagraph (B)").

[FN66]. See Castellano-Chacon v. INS, 341 F.3d 533, 545 (6th Cir. 2003) ("[A] grant of an alien's application
for withholding is not a basis for adjustment to legal permanent resident status, family members are not granted
derivative status, and it only prohibits removal of the petitioner to the country of risk, but does not prohibit re-
moval to a non-risk country.").

In addition, withholding of removal requires a higher standard of proof than asylum. An alien must
prove that there is a "clear probability that he would be subject to persecution" if returned to his home coun-
try. Mikhailevitch v. INS, 146 F.3d 384, 391 (6th Cir. 1998); see also Ali v. Reno, 237 F.3d 591, 596 (6th
Cir. 2001) (finding that the BIA's determination not to grant withholding of removal should be affirmed be-
cause it was not "manifestly contrary to law").

[FN67]. Article 3 of this Convention provides that "[n]o State Party shall expel, return ('refouler') or extradite a
person to another State where there are substantial grounds for believing that he would be in danger of being
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subjected to torture." Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, G.A. Res. 39/46, art. 3, U.N. Doc. A/RES/39/46 (Dec. 10, 1984), available at http://
www.un.org/documents/ga/res/39/a39r046.htm.

[FN68]. 8 C.F.R. § 208.16(c)(2). CAT differs from asylum or withholding of removal since there is no require-
ment to prove that the torture occurred or will occur on account of one of the five protected grounds. See supra
notes 44- 46, 64 and accompanying text (discussing the five protected grounds in asylum and withholding of re-
moval cases). However, the alien must prove that it is more likely than not that he will be tortured, not perse-
cuted. See Kamalthas v. INS, 251 F.3d 1279, 1283 (9th Cir. 2001). The Kamalthas court noted:

[T]he Convention's reach is both broader and narrower than that of a claim for asylum or withholding of de-
portation: coverage is broader because a petitioner need not show that he or she would be tortured "on ac-
count of" a protected ground; it is narrower, however, because the petitioner must show that it is "more
likely than not" that he or she will be tortured, and not simply persecuted upon removal to a given country.

Id.
Many acts that could constitute persecution would certainly not constitute torture, which is severe and nar-

rowly defined. See 8 C.F.R. § 208.18(a)(1). Therefore, a higher standard applies to CAT claims.

[FN69]. 8 C.F.R. § 208.17(a). If an alien is subject to the mandatory preclusions for withholding of removal and
is eligible for CAT, he will only be granted "deferral of removal," which is a status that is not permanent and
may change when conditions in his home county change. See id. ("An alien shall be granted deferral of removal
to the country where he or she is more likely than not to be tortured."); id. § 208.17(b)(1) ("[D]eferral of remov-
al [d]oes not confer upon the alien any lawful or permanent immigration status in the United States ."); id.
("[D]eferral of removal [i]s subject to review and termination if the immigration judge determines that it is not
likely that the alien would be tortured in the country to which removal has been deferred .").

[FN70]. See id. ("[D]efferal of removal [w]ill not necessarily result in the alien being released from the custody
of the Service ."); id. § 208.16(f) ("Nothing shall prevent the Service from removing an alien to a third country
other than the country to which removal has been withheld or deferred.").

[FN71]. See id. § 208.21.

[FN72]. See supra notes 66, 69-70 and accompanying text.

[FN73]. See, e.g., Lopez-Soto v. Ashcroft, 383 F.3d 228, 236 (4th Cir. 2004) (upholding a BIA decision that an
asylum-seeker had not established fear of persecution "on account of" a protected ground, which had affirmed
an immigration judge's finding that there was no nexus between the asylum-seeker's social group, his family,
and the claimed persecution at the hands of gang members); see supra notes 44-46, 64 and accompanying text
(discussing the elements of asylum and withholding of removal claims).

[FN74]. United Nations Convention Relating to the Status of Refugees art. 1(A)(2), July 28, 1951, 189 U.N.T.S.
150 [hereinafter UN Convention], available at http://www.unhchr.ch/html/menu3/b/o_c_ref.htm; see also Pro-
tocol Relating to the Status of Refugees art. 1.2, Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 268 [hereinafter
UN Protocol], available at http:// www.unhchr.ch/html/menu3/b/o_p_ref.htm (referencing the Convention Relat-
ing to the Status of Refugees to define a refugee as a person who, "owing to well-founded fear of being perse-
cuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable, or owing to such fear, is unwilling to avail himself of the
protection of that country"); Sanchez-Trujillo v. INS, 801 F.2d 1571, 1575 (9th Cir. 1986) ("The term 'particular
social group,' originated in the United Nations Protocol Relating to the Status of Refugees .").

[FN75]. 8 U.S.C. § 1101(a)(42)(A) (2000) (stating that a refugee is one who faces "persecution or a well-
founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or
political opinion" (emphasis added)).
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[FN76]. As the Sixth Circuit has stated, "[D]efining what constitutes such a group for purposes of the INA re-
mains elusive and inconsistent." Castellano-Chacon v. INS, 341 F.3d 533, 546 (6th Cir. 2003).

[FN77]. See infra Part III.B.1-4 (describing and comparing the definitions of "particular social group" adopted
by the BIA and circuit courts).

[FN78]. 19 I. & N. Dec. 211 (BIA 1985) (Interim Decision #2986). In this case, the BIA rejected the respond-
ent's contention that he was persecuted because of his membership in a particular social group, consisting of taxi
drivers in El Salvador who were members of a taxi cooperative that was targeted by guerillas. Id. at 232-34.

[FN79]. Id. at 232.

[FN80]. See id. at 232-33.

[FN81]. Id. at 233.

[FN82]. See id. at 233-34.

[FN83]. Id. at 233.

[FN84]. 909 F.2d 1 (1st Cir. 1990).

[FN85]. See id. at 7-8.

[FN86]. Id. at 7.

[FN87]. Id. (stating also that the BIA found "cheesemaking is not an immutable characteristic which cannot be
changed by the campesinos, or which they should not be required to change").

[FN88]. See id. at 7-8.

[FN89]. See Fatin v. INS, 12 F.3d 1233, 1239-40 (3d Cir. 1993).

[FN90]. Id. at 1239 (citation omitted). The Court in Chevron provided a two-step process for reviewing an ad-
ministrative agency's decision. See id. (citing Chevron, 467 U.S. 837, 842-43 (1984)). First, the court should
look to whether there is a statute that directly speaks to the issue at hand. See id. ("[W]e must ask 'whether Con-
gress has directly spoken to the precise question at issue."' (quoting Chevron, 467 U.S. at 842)). If the statute is
silent or ambiguous, the court should then determine whether the agency's construction is permissible. See id.
(citing Chevron, 467 U.S. at 843). If the court finds the agency's construction is permissible, the court is re-
quired to give deference to that construction. See id. at 1239-40; see also Chevron, 467 U.S. at 844 ("[A] court
may not substitute its own construction of a statutory provision for a reasonable interpretation made by the ad-
ministrator of an agency. We have long recognized that considerable weight should be accorded to an executive
department's construction of a statutory scheme it is entrusted to administer ." (footnote omitted)).

[FN91]. Fatin, 12 F.3d at 1240. Following the rule from Chevron, the courts may only overturn the BIA's de-
cision if the BIA's construction of the statute is impermissible. See id. at 1239-40.

[FN92]. 303 F.3d 341 (5th Cir. 2002).

[FN93]. See id. at 352.

[FN94]. Id. (citing In re Acosta, 19 I. & N. Dec. 211, 233 (BIA 1985)). Adopting this standard, the Fifth Circuit
found that the petitioner's claimed social group, consisting of "activist agrarian cooperative leaders," did not fit
into the definition of "particular social group" adopted from Acosta. Id. at 353.

[FN95]. Lwin v. INS, 144 F.3d 505, 512 (7th Cir. 1998) (finding that "parents of Burmese student dissidents do
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share a 'common, immutable characteristic' sufficient to comprise a particular social group").

[FN96]. Id. ("The Ninth Circuit's requirement of a 'voluntary associational relationship,' read literally, conflicts
with [Acosta]'s immutability requirement. Moreover, the Second Circuit's proposal, while useful in pointing out
the significance of external perceptions of a group, offers little guidance in the way of a positive definition of
the term 'social group."').

[FN97]. 341 F.3d 533 (6th Cir. 2003).

[FN98]. Id. at 546 ("Although membership in a particular social group has increasingly been invoked as a basis
for asylum and withholding claims, defining what constitutes such a group for purposes of the INA remains elu-
sive and inconsistent.").

[FN99]. See id. The court stated:
We have not previously stated a specific test in the Sixth Circuit, and in doing so now we recognize the de-
ference due the BIA's interpretation of the INA insofar as it reflects a judgment that is peculiarly within the
BIA's expertise. We therefore join the First, Third, and Seventh Circuits in adopting the BIA's definition of
a "particular social group."

Id.

[FN100]. 801 F.2d 1571 (9th Cir. 1986).

[FN101]. Id. at 1574.

[FN102]. See id. at 1575-76.

[FN103]. See id. at 1576. The court noted that the Handbook on Procedures and Criteria for Determining
Refugee Status, promulgated by the United Nations High Commissioner for Refugees, "does not define this
term other than to say that a 'particular social group' 'normally comprises persons of similar background, habits
or social status."' Id. (quoting U.N. HIGH COMM'R FOR REFUGEES, HANDBOOK ON PROCEDURES
AND CRITERIA FOR DETERMINING REFUGEE STATUS ¶ 77 (1979) [hereinafter UNHCR HAND-
BOOK], available at http:// hrea.org/learn/tutorials/refugees/Handbook/hbpart1.htm).

[FN104]. Id. The court, however, went on to explain in a footnote, "We do not mean to suggest that a perse-
cutor's perception of a segment of a society as a 'social group' will invariably be irrelevant to this analysis. But
neither would such an outside characterization be conclusive." Id. at 1576 n.7.

The court created a four-question test to determine social group membership:
First, we must decide whether the class of people identified by the petitioners is cognizable as a "particular
social group" under the immigration statutes. Second, the petitioners must have established that they qualify
as members of the group. Third, it must be determined whether the purported "social group" has in fact
been targeted for persecution on account of the characteristics of the group members. Finally, we must con-
sider whether such "special circumstances" are present to warrant us in regarding mere membership in that
"social group" as constituting per se eligibility for asylum or prohibition of deportation.

Id. at 1574-75 (citation and footnote omitted).
Applying this definition to the present case, the court found that the social group of young urban males al-

leged by the petitioner did not qualify as a "particular social group" for the purpose of being granted asylum. Id.
at 1577 ("[S]uch an all-encompassing grouping as the petitioners identify simply is not that type of cohesive, ho-
mogeneous group to which we believe the term 'particular social group' was intended to apply.").

[FN105]. 225 F.3d 1084 (9th Cir. 2000).

[FN106]. Id. at 1093 n.6.

[FN107]. 144 F.3d 505 (7th Cir. 1998).
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[FN108]. Id. at 512; see also supra notes 95-96.

[FN109]. See Hernandez-Montiel, 225 F.3d at 1092-93.

[FN110]. Id. at 1093. The court then applied this definition to the case at hand, and determined that "gay men
with female sexual identities in Mexico" formed a valid social group in the context of an asylum claim. Id. at
1094- 95.

[FN111]. 947 F.2d 660 (2d Cir. 1991).

[FN112]. See id. at 664.

[FN113]. Id. (quoting Sanchez-Trujillo v. INS, 801 F.2d 1571, 1576 (9th Cir. 1986)).

[FN114]. Id. (citations omitted). The court went on to say that "[p]ossession of broadly-based characteristics
such as youth and gender will not by itself endow individuals with membership in a particular group." Id.

[FN115]. Id.

[FN116]. See supra notes 83, 110, 114 and accompanying text.

[FN117]. In re Acosta, 19 I. & N. Dec. 211, 233 (BIA 1985) (Interim Decision No. 2986); see also supra notes
84-99 and accompanying text (discussing the First, Third, Sixth, and Seventh Circuits' adoption of the Acosta
definition).

[FN118]. Hernandez-Montiel v. INS, 225 F.3d 1084, 1093 (9th Cir. 2000); see also supra notes 100-10 and ac-
companying text (discussing the Ninth Circuit's definition of "particular social group").

[FN119]. Gomez, 947 F.2d at 664 (citations omitted); see also supra notes 111-15 (discussing the Second Cir-
cuit's definition of "particular social group").

[FN120]. For example, in discussing the denial of Edgar Chocoy's asylum application, Judge Vandello made the
following comments regarding Chocoy and the judge's own "discretion" to deny Chocoy's application:

"The United States has many programs to help youths from other countries learn English, get jobs, stay out
of gangs," he said. "But [Chocoy] chose to get into another gang, he was arrested by the police twice for
carrying a loaded weapon, and another time for delivering drugs, and I find that such a person, even though
a juvenile, is not entitled to asylum and should not be granted asylum in the exercise of discretion."

Campbell, supra note 1 (emphasis added).

[FN121]. See infra Part IV.A.1.

[FN122]. See, e.g., Campbell, supra note 1 ("In the end, the 16-year-old [Edgar Chocoy] was too tired to fight
[Judge] Vandello's decision [to deny his asylum application]. [Chocoy's attorney Kim] Salinas says he ulti-
mately decided not to appeal because he couldn't stand being locked up until a new hearing could get under-
way.").

[FN123]. It is important to note that whether these youth who are victims of gang persecution can fit into the
definition of a "particular social group" is only one step in the process of determining an asylum claim. See, e.g.,
Lwin v. INS, 144 F.3d 505, 512 (7th Cir. 1998) ("[W]e conclude that parents of Burmese student dissidents do
comprise a particular social group. But that element is only the first of three that [the asylum-seeker] must estab-
lish. [He] must also satisfy the critical third element: he must show that he has a well-founded fear of persecu-
tion ." (citation omitted)).

If a judge or the BIA does determine that the youth is a member of a "particular social group," then the
judge or BIA will still need to analyze whether the other elements of the claim for asylum have been estab-
lished, including: whether the alien had been persecuted or has a well-founded fear of persecution, whether

37 RULJ 235 FOR EDUCATIONAL USE ONLY Page 20
37 Rutgers L.J. 235
(Cite as: 37 Rutgers L.J. 235)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&FindType=Y&SerialNum=1998108761
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000487483&ReferencePosition=1092
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&FindType=Y&SerialNum=2000487483
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&FindType=Y&SerialNum=2000487483
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&FindType=Y&SerialNum=2000487483
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1991177026
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&FindType=Y&SerialNum=1991177026
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986150901&ReferencePosition=1576
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=1650&FindType=Y&ReferencePositionType=S&SerialNum=1985027918&ReferencePosition=233
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=0001651&FindType=Y&SerialNum=1985027918
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000487483&ReferencePosition=1093
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1991177026&ReferencePosition=664
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998108761&ReferencePosition=512


there was a sufficient nexus between the persecution and the membership in a particular social group, and
whether the alien can demonstrate an inability or unwillingness to avail himself or herself of the govern-
ment of his home country's protection. See supra notes 46, 73 and accompanying text (discussing the ele-
ments of an asylum claim).

If a judge determines that a social group does not exist, the judge need not look further into the asylum
claim. See, e.g., Gomez, 947 F.2d at 664 ("[B]ecause Gomez has not presented evidence that she has a fear
of persecution on account of her membership in a particular social group, she has not proven her status as a
refugee."). However, a CAT claim may still exist. See 8 C.F.R. § 208.17 (2005); see also supra notes 67-70
(discussing CAT relief).

[FN124]. See 8 U.S.C. § 1158(b)(1) (2000) ("The Attorney General may grant asylum to an alien who has ap-
plied for asylum in accordance with the requirements and procedures established by the Attorney General under
this section if the Attorney General determines that such alien is a refugee ." (emphasis added)).

[FN125]. See, e.g., Castellano-Chacon v. INS, 341 F.3d 533, 545 (6th Cir. 2003) (noting that the immigration
judge found the asylum-seeker had not met his burden of proving persecution on any of the five protected
grounds for asylum, including membership in a particular social group, and that the BIA affirmed, focusing on
the lack of a sufficient nexus between the claimed persecution and the social group); Ontunez-Tursios v. Ash-
croft, 303 F.3d 341, 348 (5th Cir. 2002) ("[T]he [immigration] judge held that [the asylum-seeker] was not a
'refugee' as defined in 8 U.S.C. § 1101(a)(4) because his situation did not arise 'on account of' any of the five
enumerated motives for the claimed persecution: 'race, religion, nationality, membership in a particular social
group, or political opinion."').

[FN126]. See, e.g., Campbell, supra note 1 (discussing the immigration judge's statements regarding the asylum
case of former gang member, sixteen-year-old Edgar Chocoy and noting that the immigration judge "seem[ed]
to imply that Chocoy brought the danger he might experience on himself").

[FN127]. Note that crimes committed in the past in the alien's home country or the United States may cause the
alien to be ineligible for asylum. See, e.g., Campbell, supra note 1 ("'Based on the current laws and the way they
are being enforced,' says [Ken] Tota [of the Health and Human Services Office of Refugee Resettlement], 'it's
the criminal background that immediately disqualifies someone for asylum, even if they are minors."').

[FN128]. Judge Vandello, who issued the order of deportation for Edgar Chocoy, is an example of a judge who
was probably motivated by personal bias. In a sign-on letter advocating for reforms for children seeking asylum,
the American Immigration Lawyers Association explained this blatant abuse of discretion, stating:

[T]he [immigration judge] denied his claim in the exercise of discretion because he felt that a person who
had committed errors in the past "even though a juvenile" is not entitled to asylum. The [judge] recognized
Edgar's attempts at rehabilitation but stated that he found them "too late" and that his past carried more
weight than his present attempt at rehabilitation.

AILA Sign-On Letter, supra note 16. This letter was sent to Tom Ridge (Secretary of the United States Depart-
ment of Homeland Security), Dr. Nguyen Van Hanh (Director, Office of Refugee Resettlement), and the Honor-
able Michael J. Creppy (Chief Immigration Judge, Executive Office for Immigration Review) in response to the
death of Edgar Chocoy. Id.

An abuse of discretion is clearly not in the best interests of the asylum-seeker. Because the judge became
biased against Edgar, the claim was denied, and Edgar was deported and subsequently murdered. See id. If the
immigration judge had not let his personal biases interfere, Edgar may still be alive.

[FN129]. In 2003, the percentage of asylum claims heard by immigration judges granted in each immigration
court varied drastically from 0%, granted in several courts, to 70%, granted at the Immigration Court in Harlin-
gen, Texas. EXECUTIVE OFFICE FOR IMMIGRATION REVIEW, U.S. DEP'T OF STATE, FY 2003 Statist-
ical YEARBOOK K-4 (2004) [hereinafter EOIR, YEARBOOK], available at ht-
tp://www.usdoj.gov/eoir/statspub/fy03syb.pdf. Nationwide, 35% of all asylum claims heard by immigration
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judges were granted. Id.

This large discrepancy between rates of granting asylum, depending on which immigration court the
asylum application is filed in, demonstrates that a great deal of arbitrariness exists in the current system. An
asylum-seeker's chances of winning asylum vary based on their location. See id. This may lead to forum-
shopping.

[FN130]. In 2003, only 17% of all immigration judge decisions were appealed to the BIA. EOIR, YEARBOOK,
supra note 129, at Y-1. The low percentage of cases most likely demonstrates that it is difficult to appeal claims,
as many immigrants do not have adequate resources to do so. See infra notes 132-38 and accompanying text
(discussing the lack of representation in asylum cases, which is often due to a lack of resources).

[FN131]. See, e.g., Lopez-Soto v. Ashcroft, 383 F.3d 228, 233 (4th Cir. 2004) ("Our review of a BIA asylum
eligibility determination is most narrow. Our standard of review recognizes the respect we must accord the
BIA's expertise and its status as the Attorney General's designee in deportation decisions." (citation omitted));
THOMAS ALEXANDER ALEINIKOFF ET AL., IMMIGRATION AND CITIZENSHIP: PROCESS AND
POLICY 638 (5th ed. 2003) ("BIA regulations allow a single member of the BIA to affirm, without opinion, the
decision of the immigration judge under some circumstances. According to one report, 57 percent of the cases
decided by the BIA in October 2002 were affirmances without opinion." (citation omitted)).

[FN132]. Because immigration removal proceedings are civil proceedings, aliens are not afforded the Sixth
Amendment right to counsel at the cost of the government that is provided to defendants in criminal proceed-
ings. See U.S. CONST. amend. VI ("In all criminal prosecutions, the accused shall have the Assistance of Coun-
sel for his defence."). Aliens do have the right to have counsel represent them at their own expense, and they
have the right to be informed of free legal service providers. See, e.g., 8 U.S.C. § 1362 (2000) ("In any removal
proceedings before an immigration judge and in any appeal, the person concerned shall have the privilege of be-
ing represented (at no expense to the Government) by such counsel as he shall choose."); ALEINIKOFF ET
AL., supra note 131, at 639 ("[N]oncitizens who cannot afford an attorney must be informed of free legal ser-
vices in the area.").

[FN133]. See ALEINIKOFF ET AL., supra note 131, at 639.

[FN134]. In 2003, only 48% of all aliens in proceedings in Immigration Court were represented by counsel.
EOIR, YEARBOOK, supra note 129, at G-1. Between 1999 and 2003, the percentage of aliens represented by
counsel in removal proceedings varied from 42-48%. Id. This low percentage demonstrates the lack of available
pro-bono and public interest attorneys, since most immigrants in removal proceedings would probably not
choose to go before an immigration judge without representation.

[FN135]. See, e.g., 8 C.F.R. § 1003.3 (2005) (describing the process required for filing an appeal with the BIA).

[FN136]. An alien may be granted asylum "without corroboration" if he presents testimony in court that is
"'credible in light of general conditions in the applicant's country of nationality or last habitual residence."' See,
e.g., Ladha v. INS, 215 F.3d 889, 898 (9th Cir. 2000) (quoting 8 C.F.R. § 208.13(a) (1996)); see also 8 C.F.R. §
208.13(a) ("The testimony of the applicant, if credible, may be sufficient to sustain the burden of proof without
corroboration."); In re Mogharrabi, 19 I. & N. Dec. 439, 445 (BIA 1987) (Interim Decision No. 3028) (finding
that an applicant's credible testimony without any other evidence may be sufficient to support a grant of
asylum). Therefore, an unrepresented person who is able to credibly articulate why he or she seeks asylum may
be granted asylum.

[FN137]. In asylum claims, the circuit court must limit its review to the facts on record from the proceeding in
front of the immigration judge. See 8 U.S.C. § 1252(b)(4)(A). These administrative facts are conclusive unless a
reasonable judge is "compelled to conclude to the contrary." Id. § 1252(b)(4)(B). Therefore, once an immigra-
tion judge determines a particular fact to be true, the asylum-seeker has almost no chance to prove otherwise.
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However, withholding of removal is not a discretionary relief. See, e.g., INS v. Cardoza-Fonseca, 480 U.S. 421,
429 (1987) ("[T]he 1980 Act removed the Attorney General's discretion in § 243(h) [withholding of removal]
proceedings."). Therefore, a circuit court would not be subject to the same limitations when reviewing the im-
migration judge's findings.

[FN138]. The BIA may summarily dismiss an appeal if the notice of appeal lacks sufficient detail, including an
argument based in law. See 8 C.F.R. § 1003.1(d)(2). Therefore, an unrepresented asylum-seeker may have his
appeal summarily dismissed if he does not understand enough about the law to make a sufficient argument in
the notice of appeal.

A higher percentage of aliens filing an appeal to the BIA are represented by counsel than those in im-
migration court proceedings. EOIR, YEARBOOK, supra note 129, at W-1. In 2003, 72% of aliens appeal-
ing to the BIA were represented by counsel, whereas only 48% of aliens in removal proceedings before an
immigration judge were represented by counsel. See id. at G1, W-1.

[FN139]. See supra note 131 and accompanying text (discussing the number of immigration judge decisions up-
held by the BIA without an opinion).

[FN140]. See 8 C.F.R. § 1003.1(b). Filing an appeal to the BIA results in an automatic stay of removal. See id. §
1003.6(a). No alien may be removed from the United States during the time allowed for the filing of an appeal
(unless the alien waives the right to appeal), or while an appeal is pending before the BIA. Id.

[FN141]. Id. § 1003.1(a)(1).

[FN142]. Id. § 1003.1(e)(6). Cases may only be assigned for a three-member panel review if the case presents
one of these circumstances:

(i) The need to settle inconsistencies among the rulings of different immigration judges;
(ii) The need to establish a precedent construing the meaning of laws, regulations, or procedures;
(iii) The need to review a decision by an immigration judge or the Service that is not in conformity with the
law or with applicable precedents;
(iv) The need to resolve a case or controversy of major national import;

(v) The need to review a clearly erroneous factual determination by an immigration judge; or
(vi) The need to reverse the decision of an immigration judge or the Service, other than a reversal under §
1003.1(e)(5).

Id. § 1003.1(e)(6)(i)-(vi).

[FN143]. Id. § 1003.1(e)(3). If the case is heard by a single Board member, the Board member may affirm the
immigration judge's decision and issue an order which simply reads: "The Board affirms, without opinion, the
result of the decision below. The decision below is, therefore, the final agency determination." Id.
§1003.1(a)(7)(iii).

[FN144]. Id. § 1003.1(d)(3)(i) ("Facts determined by the immigration judge, including findings as to the credib-
ility of testimony, shall be reviewed only to determine whether the findings of the immigration judge are clearly
erroneous.").

[FN145]. See supra note 137 (discussing the process of appealing to the circuit courts).

[FN146]. See, e.g., INS v. Elias-Zacarias, 502 U.S. 478, 481 (1992) (finding that the BIA's decision will "be up-
held 'if supported by reasonable, substantial, and probative evidence on the record considered as a whole"'
(quoting 8 U.S.C. § 1105a(a)(4) (1992))); see also Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837, 842 (1984) ("We have long recognized that considerable weight should be accorded to an executive
department's construction of a statutory scheme it is entrusted to administer ."); supra note 131 (discussing the
standard of review of a BIA decision in the Fourth Circuit's Lopez-Soto decision).
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[FN147]. Even if a court believes that the asylum-seeker should be granted asylum, it cannot reverse the BIA's
decision if the decision is supported by sufficient evidence. See, e.g., Lopez-Soto v. Ashcroft, 383 F.3d 228, 238
(4th Cir. 2004) ("[W]e do not find that evidence like the Petitioner's could not support a determination by the
[immigration judge] and the BIA that Lopez-Soto was targeted on account of his family status among other vari-
ables. Rather, we hold only that the evidence does not compel such a conclusion.").

[FN148]. See supra notes 132-38 and accompanying notes (discussing generally the lack of representation in
asylum cases).

[FN149]. See 8 C.F.R. § 236.3(a).

[FN150]. See id. § 236.3(b)(1)(i)-(iii).

[FN151]. Id.

[FN152]. See id. § 236.3(d) ("In the case of a juvenile for whom detention is determined to be necessary the ju-
venile may be temporarily held by Service authorities ."). The Homeland Security Act of 2002 transferred the
authority to care for unaccompanied juveniles to the Office of Refugee Resettlement. Previously, the INS had
this authority.

[FN153]. News Release, U.S. Citizenship and Immigration Servs., INS Issues New Guidelines for Children's
Asylum Claims (Dec. 10, 1998), http:// uscis.gov/graphics/publicaffairs/newsrels/kidsRel.htm [hereinafter INS
Issues New Guidelines].

[FN154]. See AILA Sign-On Letter, supra note 16. Following Edgar Chocoy's death, the American Immigration
Lawyers Association ("AILA") urged that the Guidelines for Children's Asylum Claims be made binding on im-
migration judges. Id. They claimed that if the judge had followed these guidelines, Edgar may have been gran-
ted asylum:

The [Executive Office for Immigration Review] immediately should make binding on all immigration
judges the Legacy INS Children's Asylum Guidelines promulgated in December 1998. These Guidelines
currently bind the DHS in its adjudication of asylum claims, and they should bind immigration judges as
well. Had the judge considered these guidelines, he would have readily found Edgar Chocoy eligible for
asylum since from a child's perspective he experienced and feared persecution. The Guidelines would have
also assisted the judge in considering and evaluating discretionary factors in Edgar's case, i.e., not treating
his juvenile dispositions as quasi-adult criminal behavior.

Id.

[FN155]. See INS Issues New Guidelines, supra note 153 ("The guidelines suggest child-sensitive procedures to
help INS Asylum Officers and overseas Immigration Officers interact more meaningfully with children during
asylum or refugee interviews."); see also supra notes 47-60 (discussing the difference between asylum-seekers
who file an affirmative asylum application and those who file an application as a defense in removal proceed-
ings).

[FN156]. INS Issues New Guidelines, supra note 153.

[FN157]. See AILA Sign-On Letter, supra note 16. AILA also urged for special training programs to instruct
judges and trial attorneys in dealing with juvenile cases:

The EOIR and DHS should institute mandatory training programs for existing and new immigration judges
and trial attorneys. These programs should focus on areas including child welfare and working with child
respondents as witnesses, to prevent needlessly tendentious and hostile questioning, such as occurred in
Edgar's immigration hearing. Additionally, the EOIR should develop a special bench book on working with
child respondents to assist the judges in adjudication, and DHS should develop standardized materials for
prosecutors.
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Id.
If INS believed it was necessary to provide specific guidelines for juvenile affirmative asylum claims, it

does not make sense that they did not provide the same guidelines for those in removal proceedings. These ju-
veniles are even more vulnerable because many are detained and they risk deportation.

[FN158]. See, e.g., In re Gault, 387 U.S. 1, 36 (1967) ("The juvenile needs the assistance of counsel to cope
with problems of law, to make skilled inquiry into the facts, to insist upon regularity of the proceedings, and to
ascertain whether he has a defense and to prepare and submit it." (footnote omitted)). Gault's holding that juven-
iles have a right to counsel only applied to juveniles in criminal proceedings, id. at 35-37, not to juveniles in im-
migration removal proceedings, but the Court's strong endorsement of providing counsel for juveniles is equally
as forceful in the immigration context.

Devon Corneal has argued that "these children, arriving alone and afraid, with little, if any, knowledge
of English or the law, are in no position to understand or assert what rights they may have, or to apply for
relief for which they may be eligible." Devon A. Corneal, On the Way to Grandmother's House: Is U.S. Im-
migration Policy More Dangerous than the Big Bad Wolf for Unaccompanied Juvenile Aliens?, 109 PENN
ST. L. REV. 609, 625 (2004).

[FN159]. As of 2002, nearly 80% of the approximately 5000 unaccompanied juveniles apprehended annually by
the INS were in removal proceedings without the benefit of counsel or the assistance of a guardian ad-litem. See
The Unaccompanied Alien Child Protection Act: Hearing on S. 121 Before the S. Judiciary Comm., Subcomm.
on Immigration, 107th Cong. (2002) (statement of Andrew Morton, Attorney, Latham and Watkins), available at
http:// judiciary.senate.gov/testimony.cfm?id=172&wit_id=239.

[FN160]. See AMNESTY INT'L U.S., UNITED STATES OF AMERICA: CHILDREN IN IMMIGRATION
DETENTION 45 (2003), available at http:// www.amnestyusa.org/refugee/pdfs/children_detention.pdf. Am-
nesty International, a non-profit organization dedicated to the protection of international human rights, found
that several secure detention facilities did not understand the difference between the regular juvenile detainees
and those in immigration detention. Id. They assumed that all the juveniles would automatically be given an at-
torney when they went to court. Id. One facility is quoted as saying, "If they are in our facility they would have
legal counsel ." Id. (internal quotation marks omitted). These secure facilities are often in remote locations and
difficult to access by non-profit legal organizations or interpreters. Id.

Transfers of juveniles in detention is also a problem that hinders access to representation. See id. at 47.
"The INS designated all bed spaces as 'national,' meaning that any INS district could request transfer and
placement of a child to wherever a shelter, foster care, or secure placement was available." Id. This type of
transfer interferes with legal representation because the juvenile may be moved to a location far away from
his or her attorney, or because communication may be difficult. Id.

One sixteen-year-old boy described not being able to speak to his family or attorney after having been
transferred five days prior and is quoted as saying:
I don't know if she knows where I am. Since I have been here I have not been able to make a telephone call.
My family thinks I am still in Chicago. I don't want them to worry about me. I asked to make a telephone
call and the guards said they would let me, but I think they forget. I don't want to bother people. I ask the
guards and they always say I can make the telephone call later.

Id. (emphasis and internal quotation marks omitted).

[FN161]. See, e.g., Danuta Villarreal, To Protect the Defenseless: The Need for Child-Specific Substantive
Standards for Unaccompanied Minor Asylum-Seekers, 26 HOUS. J. INT'L L. 743, 764 (2004) (describing the
difficulties children may face in articulating acceptable asylum grounds).

[FN162]. See, e.g., id. ("Rather than specifically describe their persecution in the native country, children often
provide generalized responses, such as they fled because of persecution or war."). A careful and knowledgeable
attorney or legal assistant should be able to gather more information from the juvenile to determine whether an
asylum claim may be made. It is certainly foreseeable that a juvenile who has a fear of persecution could be
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overlooked during the intake process. When asked standard intake questions, a juvenile might either be uncom-
fortable telling the adult about traumatic events, or they might not understand certain questions. See id. For in-
stance, if asked whether they have a fear of persecution upon returning to their home country, they might not un-
derstand what "persecution" means, or that a fear of violence by gangs might be considered persecution.

[FN163]. See, e.g., id. ("A child's limited knowledge of conditions of the native country or the legal significance
of such conditions further endanger[s] a child refugee's asylum claim.").

[FN164]. See, e.g., Lisa Rodriguez Navarro, Comment, An Analysis of Treatment of Unaccompanied Immig-
rant and Refugee Children in INS Detention and Other Forms of Institutional Custody, 19 CHICANO-LATINO
L. REV. 589, 602 (1998) ("Even after release from detention, studies indicate that minors continue to suffer
physical and psychological problems. Generally, immigrant minors are at a great risk of psychological damage
due to the traumatic circumstances they have experienced in their home countries .").

[FN165]. See, e.g., id. at 599 ("The boredom and institutional setting often overwhelm the minors, and force
them to abandon their asylum requests and seek voluntary deportation."). After Edgar Chocoy's asylum case was
denied, he became very depressed, began to misbehave, threatened suicide, and began to talk about escaping.
See AILA Sign-On Letter, supra note 16. He was both desperate to get out of detention and terrified of being de-
ported. See id. He eventually could not stand being detained anymore and abandoned his appeal. See id.

[FN166]. See, e.g., AILA Sign-On Letter, supra note 16 ("When the Immigration Judge denied Edgar's asylum
claim, his attorney reserved appeal and encouraged him to appeal However, by the time Edgar went to court he
had been detained for over a year When he could not longer stand to be confined he decided to risk returning
home.").

[FN167]. Often these youth have the visible markings of tattoos showing their former membership. See supra
notes 37-39 and accompanying text (discussing the frequency of gang members marking their bodies and face
with visible and easily identifiable tattoos).

[FN168]. See supra notes 39-41 and accompanying text (discussing the retaliation facing former gang mem-
bers).

[FN169]. 19 I. & N. Dec. 211 (BIA 1985) (Interim Decision No. 2986); see supra notes 84-99 and accompany-
ing text (discussing cases that followed Acosta).

[FN170]. Id. at 233. In applying this definition, the BIA held that the following groups are "social groups" for
the purpose of asylum claims: Filipinos of Chinese ancestry, In re V-T-S, 21 I. & N. Dec. 792, 798 (BIA 1997)
(Interim Decision No. 3308); young women opposing the genital mutilation practices of their tribes, even
though they have not yet been subjected to them, In re Kasinga, 21 I. & N. Dec. 357, 365 (BIA 1996) (Interim
Decision No. 3278); members of a Somali clan, In re H-, 21 I. & N. Dec. 337, 342-43 (BIA 1996) (Interim De-
cision No. 3276); homosexuals, In re Toboso-Alfonso, 20 I. & N. Dec. 819, 822-23 (BIA 1990) (Interim De-
cision No. 3222); and former members of a national police force, In re Fuentes, 19 I. & N. Dec. 658, 662 (BIA
1988) (Interim Decision No. 3065).

[FN171]. 19 I. & N. Dec. at 233.

[FN172]. See, e.g., Fuentes, 19 I. & N. Dec. at 662 ("[Former membership in the national police] is in fact an
immutable characteristic, as it is one beyond the capacity of the respondent to change.").

[FN173]. 341 F.3d 533 (6th Cir. 2003).

[FN174]. Id. at 545-46.

[FN175]. See id. at 538-39.
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[FN176]. See id. Castellano-Chocoy explained in his application for asylum:
"I have a 13 on my chin. This signifies my membership in MS 13. The three dots below the corner of my
right eye signify the crazy life. The tear drop below the corner of my left eye signifies the memory of a
friend (called 'El Mago') who was killed by a rival gang. On my chest, I have tattoos for 'M', 'S', 'Honduras',
and '13'. These mean that I belonged to MS 13, and I am from Honduras. On my right arm I have 'MS' in
Roman letters, and 'Mi Vida Loca' which means my crazy life. On my right shoulder, I have tattoos of
theater masks with sad and happy faces. To me this means that sometimes we are sad, like when somebody
dies, and sometimes we are happy, like when we drink, dance, and find girls. On my left shoulder, I have a
cross. On my left arm, I have 'XIII', Roman numerals for 13. On my back, I have a tattoo that says 'sureno',
to means [sic] that I come from the South. On the ring and middle fingers of my right hand, I have tattoos of
'N' and 'Y' to show I was from New York. On the index, middle and ring fingers of my left hand, I have tat-
toos of 'H', 'L' and 'S'. The H means I was from Hempstead. The 'L' was for 'La Vida Loca', the crazy life.
The 'S' is for 'Salvatrucha,' which represents the Salvadoran roots of the gang. On the back of my left hand,
near the wrist, I have three dots. They also represent the crazy life. I got the tattoos during one week, a few
each day."

Id. (alteration in original).

[FN177]. See id. at 538-41.

[FN178]. Id. at 549.

[FN179]. Id.

[FN180]. See id.

[FN181]. Id.

[FN182]. See supra notes 169-70 and accompanying text.

[FN183]. See id. at 539-40 (discussing the statement of expert witness Professor Jeff Stewart, entered into evid-
ence at Castellano-Chacon's asylum hearing, which described the "targeting of gang members" and "the grave
probability of death at the hands of government forces due to [Castellano-Chacon's] previous gang affiliation
and numerous tattoos") (emphasis added); see also supra note 42 (discussing the fear of death at the hands of
other gang members or government actors that current and former gang members confront in Honduras and El
Salvador).

[FN184]. See supra note 176.

[FN185]. Persecution must be on account of one of the five protected grounds. See supra notes 46, 64 and ac-
companying text. If an asylum-seeker is not able to prove the exact motivation for the persecution, "since the
statute makes motive cricital, he must provide some evidence of it, direct or circumstantial." INS v. Elias-Za-
carias, 502 U.S. 478, 4883 (1992). But see GUY S. GOODWIN-GILL, THE REFUGEE IN INTERNATION-
AL LAW 50 (2d ed. 1996) ("Nowhere in the drafting history of the 1951 Convention is it suggested that the
motive or intent of the persecutor was ever to be considered as a controlling factor in either the definition or de-
termination of refugee status." (footnote omitted)).

The circuit courts of appeals have recognized the difficulty of identifying the persecutors and their ex-
act motivation, and have held that asylum may be granted in the absence of proof of these two facts. See,
e.g., Gonzalez-Murcia v. INS, No. 97-71091, 1999 U.S. App. Lexis 4562, at *8 (9th Cir. Mar. 15, 1999)
(holding that it is "error for the BIA to demand that those engaged in the indelicate craft of persecuting their
political enemies sign their threats before a petitioner can make out his or her case for asylum"); Gailius v.
INS, 147 F.3d 34, 45 (1st Cir. 1998) ("Persecutors 'have [not] been given adequate notice that our govern-
ment expects them to sign their names and reveal their individual identities when they deliver threatening
messages."' (quoting Aguilera-Cota v. INS, 914 F.2d 1375, 1380 (9th Cir. 1990))).
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A persecutor may be motivated by multiple factors. At least one of these factors must be one of the five
grounds for asylum, but the other factors may or may not be protected. See UNHCR HANDBOOK, supra
note 103, ¶¶ 66-67. The handbook states: "It is evident that the reasons for persecution under these various
headings will frequently overlap. Usually there will be more than one element combined in one person, and
the combination of such reasons in his person may be relevant in evaluating his well-founded fear." Id. ¶ 67.

[FN186]. See, e.g., Castellano-Chacon, 341 F.3d at 539 ("Castellano decided to leave MS 13, because of the vi-
olence of gang life Castellano was concerned that the gang would retaliate against him and his family for leav-
ing ."); see also supra notes 39-41 and accompanying text (discussing the retaliation that former gang members
face). To apply the same reasoning used by this court, consider the following hypothetical. A person applies for
asylum claiming that he was persecuted because he was a member of a minority group. All members of his
group wear red shirts and all other members of society (i.e., the persecutors) wear blue shirts. The persecutors
persecute the red shirts for their membership in this minority group, but they use the fact that the minority group
members wear red shirts as a means to identify them. To say that the social group in Castellano-Chacon is "tat-
tooed youth" would be akin to saying that the social group in this hypothetical is "people who wear red shirts."
Both assertions are incorrect. The hypothetical asylum-seeker would be persecuted because of his membership
in the minority group, and the respondent in Castellano-Chacon would be persecuted because he was a former
gang member; the red shirts and tattoos are merely means by which the persecutors identify the members of the
groups.

[FN187]. Hernandez-Montiel v. INS, 225 F.3d 1084, 1093 (9th Cir. 2000); see also supra notes 100-10 and ac-
companying text (discussing the Ninth Circuit definition of "particular social group").

[FN188]. See supra notes 117-18 and accompanying text (comparing the Ninth Circuit and BIA definitions of
"particular social group").

[FN189]. See supra notes 111-15 (discussing the Second Circuit definition of "particular social group").

[FN190]. Gomez v. INS, 947 F.2d 660, 664 (2d Cir. 1991).

[FN191]. Id.

[FN192]. See supra notes 37-39, 176 and accompanying text (discussing the frequency of gang members mark-
ing their bodies and face with visible and easily identifiable tattoos, and providing specific examples of indi-
viduals who were concerned with their tattoos identifying them as former gang members, which might subject
them to retaliation).

[FN193]. Examples of persons who would have claims that would fall under this category include: youth who
are heavily recruited by gang members; youth who are related to someone who was recruited by gang members;
youth who are openly vocal about their negative opinions about gangs; and youth who are targeted by gang
members for retribution for various reasons, such as reporting a crime committed by a gang member to the po-
lice.

[FN194]. 383 F.3d 228 (4th Cir. 2004).

[FN195]. Id. at 238-39.

[FN196]. Id. at 230.

[FN197]. Id.

[FN198]. Id. at 231.

[FN199]. Id.
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[FN200]. Id. at 232.

[FN201]. Id.

[FN202]. Id.

[FN203]. Id. at 231.

[FN204]. Id. at 232.

[FN205]. Id.

[FN206]. Id.

[FN207]. Id.

[FN208]. Id. at 233.

[FN209]. Id. at 235.

[FN210]. Id. (citing five cases supporting this conclusion).

[FN211]. See id. at 236.

[FN212]. Id. at 238-39.

[FN213]. Id. at 236.

[FN214]. Id. ("Lopez-Soto argue[d] that the BIA examined his evidence and erroneously required him to show
that Mara 18 was motivated solely by Petitioner's family membership, rather than merely showing that his per-
secution had some nexus to a protected ground.").

[FN215]. Id. at 238.

[FN216]. Id. at 236.

[FN217]. Id. at 238.

[FN218]. Id.

[FN219]. See id. at 241-48 (Michael, J., dissenting).

[FN220]. See id. at 247.

[FN221]. Id. at 244-48. Judge Michael found:
Mara 18 gang members have threatened Rutilio Lopez-Soto with death, persecuted two of his older brothers
and two of his cousins, and told him that he will meet the same fate as his murdered older brother if he does
not join their ranks. There is extensive evidence concerning Mara 18's persecution of the Lopez-Soto family
and the gang's nationwide activities in Guatemala. This compels the conclusion on review that Rutilio was
persecuted at least partly on account of his family and that he cannot safely relocate within Guatemala. I
would therefore grant the petition for review, vacate the [immigration judge]'s decision, and remand the
case.

Id.
Judge Michael also found that the immigration judge made conclusions based on inferences not in the re-

cord, and that a decision-maker would clearly find that Mara 18 persecuted Lopez-Soto at least in part because
of his family. See id. at 244-46.
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[FN222]. See id. at 241-42.

[FN223]. See id. at 245-46. Courts have previously held that persecution of family members can help to estab-
lish the asylum-seeker's well-founded fear of persecution. See, e.g., Mgoian v. INS, 184 F.3d 1029, 1036 (9th
Cir. 1999) ("Indeed, in the past we have explicitly held that an individual applicant may be eligible for asylum,
even in the absence of direct persecution against her personally, if she is able to demonstrate a well-founded fear
of persecution based on acts of violence against her friends or family members." (citing Arriaga-Barrientos v.
INS, 937 F.2d 411, 414 (9th Cir. 1991), and Hernandez-Ortiz v. INS., 777 F.2d 509, 515 (9th Cir. 1985)));
Rodriguez-Matamoros v. INS, 86 F.3d 158, 160 (9th Cir. 1996) (finding that threats to the asylum-seeker's fam-
ily and the torture and murder of her sister, in addition to direct attacks on the asylum-seeker, established that
she had a well-founded fear of persecution); In re Villalta, 20 I. & N. Dec. 142, 147 (BIA 1990) (Interim De-
cision No. 3126) (finding that threats to the asylum-seeker's family and the murder of his brother establish that
the asylum-seeker had a well-founded fear of persecution).

[FN224]. Susan E. Castro, Immigration Judge, Order Granting Application for Asylum, [case name and citation
unavailable], Sept. 9, 2004, at 1, 16-17, http://www.lexisnexis.com/practiceareas/immigration/pdfs/web642.pdf
[hereinafter Order Granting Asylum].

[FN225]. Id. at 8.

[FN226]. See id. at 2-3.

[FN227]. Id. at 3-4.

[FN228]. See id. at 3-5.

[FN229]. See id. at 4-5.

[FN230]. Id. at 5.

[FN231]. Id. at 9-10 (internal quotation marks omitted).

[FN232]. Id. at 10 (internal quotation marks omitted).

[FN233]. Id. (citing In re Sanchez-Escobar, 19 I. & N. Dc. 276, 285 (BIA 1985), aff'd, Sanchez-Trujillo v. INS,
801 F.2d 1571 (9th Cir. 1986)).

[FN234]. See id. at 10-11.

[FN235]. See id. at 12 ("In sum, the court finds that the respondent has demonstrated that he has been perse-
cuted on account of his membership in a social group The respondent has established that his refusal to join the
MS gang directly resulted in his persecution.").

[FN236]. Id. at 114.

[FN237]. See, e.g., Sanchez-Trujillo, 801 F.2d at 1574 ("[C]laim[s] of persecution based upon status as young
urban males who have maintained political neutrality in El Salvador, has been repeatedly rejected by this court."
(citing Zepeda-Melendez v. INS, 741 F.2d 285, 290 (9th Cir. 1984), and Chavez v. INS, 723 F.2d 1431, 1434
(9th Cir. 1984))).

[FN238]. See, e.g., Lopez-Soto v. Ashcroft, 383 F.3d 228, 238 (4th Cir. 2004) ("[W]e do not find that evidence
like Petitioner's could not support a determination that Lopez-Soto was targeted on account of his family status
among other variables.").

[FN239]. See, e.g., Order Granting Asylum, supra note 224, at 12 ("The respondent has established his refusal to
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join the MS gang directly resulted in his persecution.").

[FN240]. Following this logic, most likely an asylum claim based solely on persecution for recruitment purposes
would not be granted. An additional factor would need to be present which distinguishes the asylum-seeker from
all other young males in the area. As seen in the two cases discussed above, the distinguishing factor could be
membership in a particular family, or an open anti-gang sentiment. A youth who is recruited in the same way as
any other youth in the area would probably not be granted asylum. Some element must be present to demon-
strate that this youth was targeted for another purpose.

[FN241]. See supra note 42 and accompanying text.

[FN242]. See supra note 237 and accompanying text.

[FN243]. See supra notes 18-43 and accompanying text (discussing the gang problem in Central America).

[FN244]. INS v. Cardoza-Fonseca, 480 U.S. 421, 449 (1987) (emphasis added). The Court, in Cardoza-Fonseca,
also made it clear that while deportation is a serious matter, it is a civil proceeding to determine whether the ali-
en may remain in the United States. It is not a criminal proceeding, and thus the alien is not afforded the rights
associated with criminal proceedings. Id.

[FN245]. See Campbell, supra note 1; Finley, supra note 13.

[FN246]. Finley, supra note 13, at 23A (internal quotation marks omitted).

[FN247]. AILA suggests the following actions:
[The Department of Homeland Security] DHS and [the Office of Refugee Resettlement] ORR should

develop policies and practices to protect children like Edgar from repatriation to circumstances that severely
jeopardize their lives, health or safety

DHS's role in ensuring children's safe and secure removal and ORR's role as custodian in loco parentis
of the children underscores that both agencies' mandates include researching the circumstances and optim-
um means of ensuring the safe and secure repatriation of children to their home countries. If DHS and/or
ORR deem a child's repatriation as unsafe, the child's removal should be withheld through any available
mechanism under U.S. immigration law, e.g., prosecutorial discretion to terminate proceedings and/or de-
ferred action. In this regard, DHS should immediately revise its prosecutorial discretion and deferred action
criteria to explicitly entertain children's compelling needs for protection from removal from the U.S.

DHS and ORR also should develop and promote legislation that would create a new temporary visa
category for children facing extreme hardship if removed. The intent of such a visa category would be to
provide temporary protection to a foreign-born child in serious need, which would be reviewed on an annu-
al basis for any significant change in the child's facts and circumstances that would warrant the child's safe
repatriation.

AILA Sign-On Letter, supra note 16. END OF DOCUMENT
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