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Facts 

Parties: Nigist  Shoafera, Petitioner, v. Immigration and Naturalization Service, Respondent. 

Court: United States Court of Appeal for the Ninth Circuit 

Date: March 7, 2000 

The petitioner, Shoafera, is citizen of Ethiopia who belonged to Amhara ethnic group. She came to US 
on visitor's visa and later on applied for asylum   because she was afraid to return back to her country. 
Back home she was beaten and raped at gun point. The assailant belongs to Tigre ethnic group that are 
dominant in the Government. The Immigration Judge and the Board of Immigration Appeals have 
processed the case and rejected her request for asylum and withholding of deportation.  The decisions 
of the IJ and BIA were based on the ground that the applicant didn't prove the rape was based on her 
ethnicity. 

Issue 

The legal question to be addressed is whether the IJ and BIA rightly decided in denying Shoafera 
asylum on the basis that her claim was based on speculations and didn't establish past persecution on 
account  ethnicity. 

Incidental issues 

·   What kind of evidence is required to prove motive of the persecutor? Direct or circumstantial, (is 
the applicant testimony, if credible, evidence enough to prove the motive of the persecutor)  

·   Is it enough for an asylum seeker to show some reasonable connection between the harm inflicted 
and motive, or is the applicant expected to prove that the harm done is exclusively because of 
convention ground( protected ground) 

·   Should  the applicant testimony be presumed as fact if it is not rebutted by contrary evidence  

·    Does the applicant has an exclusive burden of proof to show nexus between the persecution and the 
protected ground or does the IJ a duty to present evidence to rebut presumption  

Conclusion 

To be eligible for asylum Shoafera must show that she is refugee under the definition of the 
Immigration Nationality Act, that she is unable or unwilling to return to her home country because of 
persecution or a well-founded fear of persecution on account of protected grounds (race, religion, 
nationality, membership in a particular social group or political opinion).  A well founded fear of 
future persecution may be established by proving past persecution or a good reason to fear future 
persecution. 

Persecution is defined as the infliction of suffering or harm up on those who differ (in race, religion or 
political opinion) (Prasad v. INS).  Hence, it is decided that rape or sexual assault may constitute 
persecution.  



Both the IJ and BIA found the applicant's claim and testimony credible that she suffered persecution.( 
which she claimed is because of her Amhara Ethnicity)). The Government did not produce any 
contradictory evidence. Hence, all facts testified by Shoafera must be taken as true. The IJ must have a 
legitimate articulated basis to question the petitioner's credibility, and must express a specific cogent 
reason for any stated disbelief. Indeed, any such reasons for doubting a petitioner's credibility must be 
substantial and must bear a legitimate nexus to the finding. General statements that do not identify 
specific examples of evasiveness or contradiction in the petitioner's testimony are insufficient.  

Shoafera�s uncontroverted and credible testimony (her and her sister's statement and two documents 
that show general trends of rape and ethnic clashes involving Amharas in 1994) are sufficient to 
establish that she was persecuted on account of ethnicity.  

Petition granted, Remanded to the BIA for further proceedings. 

Dissent:  

The fact that the applicant presented a credible testimony does not mean that it is enough as a 
circumstantial evidence to grant asylum 

Evidence presented by applicant must be more than circumstantial, it should be compelling. 
(Reference to the case of Elias Zacarias) 

By compelling evidence the judge meant that the applicant need to support her assertion by showing 
that her persecutor has been notorious for targeting her ethnic group, or that he has somehow uttered 
his motivation……( reference to two different cases of rape where motive was clearly articulated) 

The conclusion is that the applicant needs to prove her case by credible direct and specific evidence. 

  

Analysis 

The case shows how difficult adducing satisfactory evidence is in case of asylum cases. In this case 
testimonies by the petitioner and her sister and two general country reports are considered sufficient to 
show credibility. 

At no point in time is it proved that the petitioner was/will be unable to live in another part of the 
country. I feel she failed to show this and the courts did not focus on that. The fact that she lived 
several months after the incident in another kebele in the same city safely shows the non-urgency of 
the flight. 

There also seems to be a mismatch in time. The Tigrian dominated Government did not take control of 
the country until May 1991 which makes persecution on the basis of ethnicity before that period 
doubtful. 

The majority was quite liberal in accepting the testimony as enough evidence to presume that 
Shewafera is persecuted because of her ethnic origin.  

As the descending judge argued correctly nothing in the testimony can give us a clue to the 
motive of the persecutor. In Fact from the way the case is presented it looks like Shewafera is one 
of the many Ethiopian woman who are victims of gender related persecution. 



 


