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Facts 
 
Parties:  
Santiago Nahún Ontuñez-Tursios, petitioner 
against 
John Ashcroft, U.S. Attorney General, respondent 
 
Country of origin: 
Honduras 
 
Cause of flight: 
Mr Ontuñez-Tursios with his family occupied land in the area called Las Delicias, to which allegedly 
no-one had any title. Under certain (unspecified) circumstances there would be a possibility of his 
becoming its owner by cultivating it. Besides possessing and working on ‘his’ plot he became 
member and 1st speaker of a cooperative created by fellow farmers for the purpose of gaining 
ownership of the land. 
A group of landlords, who claimed they had a title to the land, which claim had never been proved 
according to the petitioner’s testimony, wanted to gain the land for their investment purposes. Besides 
using legal means of very dubious character and origin, they also used violence and threats of 
violence to reach their goal. 
The behaviour of the so-called landlords made the petitioner flee Honduras and in the end seek 
asylum in the US. 
 
Court processing the case: 
The United States Court of Appeals for the 5th Circuit 
 
Decisions of prior decision makers: 
Asylum was denied by an Order of the Board of Immigration Appeals and so was the withholding of 
removal (deportation). 
 
Issue 
The legal question to be answered: 
Whether the order of the BIA should be affirmed or not, i.e. whether the petitioner should be granted 
asylum and withholding of removal under the US Immigration and Nationality Act and the UN 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Mr 
Ontuñez’s case was judged on account of possible persecution for his political opinion or membership 
in a particular social group. 
 
Conclusion 
Holding of the case: 
The Decision of the BIA was affirmed, i.e. the petitioner was not granted an asylum and removal was 
not withheld. 
 
Analysis 
The Court analysed the case in three levels: legal, factual and the issue of torture. 
 
As was mentioned before, the asylum was sought on the basis of persecution of the petitioner on the 
grounds of his political belief or membership in a particular social group. It is necessary to bear in 
mind that the political and social reasons are usually very much interconnected, as is the truth even in 
this case. Further it is important to remember that even though the petitioner’s testimony was virtually 
the only basis of the whole factual background, the Court claimed the petitioner credible. Last but not 
least, it is also important to mind that no-one in the case had doubted existence of the persecution of 
the petitioner. 



 
Legal issues: On the legal level, the Court dealt mainly with the definition of a refugee and the 
necessity to show that the persecution in question happened on account of at least one of the criteria. 
At first sight the persecution appears to be based solely on economic reasons, thus not falling into any 
of the categories mentioned in the definition of a refugee. The Court used a previous case concerning 
guerrillas in Salvador and during examining the persecution for other possible grounds stated on its 
basis that mixed grounds do not pose a problem in an asylum case and that an ‘either – or’ principle 
does not work here. It would be enough, according to the Court, to establish some nexus between the 
persecution and at least one of the groups. In the end however the Court stated that no nexus with any 
of the required categories was to be found in the respective situation. The dissenting opinion criticised 
the Court’s lack of defining ‘social group’. All the legal reasoning makes sense, but on the factual 
background it can be seen that the Court erred in claiming that the ‘on account of’ requirement was 
not fulfilled. 
 
Factual background: As was mentioned before, political opinion and membership in a particular 
social group as reasons for persecution are very much connected. The Court treated the persecution as 
based solely on economic motives. However, on many points in the case it can be seen that political 
motives were very strong there. Once again, it is necessary to bear in mind that most of the asylum 
cases are based (almost) completely on testimony of the asylum seekers, thus one can never be 
hundred per cent sure that things really happened in the way they were reported by the asylum seeker, 
on the other hand subjective assessment of persecution and overall situation plays a great role in 
asylum cases, and thus the way the asylum seeker has perceived the situation is very relevant. And 
besides that one usually does not get anything better anyway. Plus, as was mentioned before, the 
petitioner was claimed credible. 
 
One of the first observations of the case is the fact that even though there had been 5 presidents in 
Honduras until 2002, who were elected in more or less democratic way, the country was still dealing 
with the problem of the landlords, economical and political elite of the nation, who possessed great 
impunity. Already here it can be seen that Honduras’ administration and justice was literally or 
virtually in the hands of these people. There are several more points indicating that the persecution 
occurred because of the petitioner’s political persuasion. The landlords alleged they possessed title to 
the disputed land, Las Delicias. However, no evidence had ever been given to the farmers as to the 
existence and authenticity of the title. The landlords procured two orders for eviction of the land. The 
first one was carried out more or less in consistency with general policy, but the farmers returned, 
rebuilt their houses and continued cultivation of the land. The second order was of a rather dubious 
origin, as even the Court admitted. No matter how hard the farmers tried, they had never been granted 
hearing or shown any evidence. The mayor of the city, even though allegedly supporting the farmers’ 
case, stepped down before finishing her term/did not run for re-election (this is not clear from the 
testimony). According to the petitioner, the reason behind this behaviour was her fear from any kind 
of repercussions. Very similar was the case of the governor of the respective province, who did not 
appear at a hearing of the case and later was removed from his post by the President. These two cases 
pretty clearly show, how connected was justice and the landlord, i.e. the ruling elite, in Honduras. 
 
Another reason for claiming political motives of the persecution was the fact that an assassination was 
committed during public meeting of the landlords and the farmers. Allegedly the petitioner was to be 
the victim, only by chance the assassin murdered different member of the farmers’ group. Moreover, 
it is important to note here that the assassin was in the company of the landlords at the moment of the 
deed, in fact the murder happened on a signal of one of the landlords, plus in the company of two 
policemen, who not only did nothing to prevent the crime or to immediately take the assassin into 
custody. The murdered was caught and imprisoned only thanks to great effort the farmers made; 
nothing happened to the landlords who at least acquiesced in the murder. And last but not least, during 
the attempted assassination the petitioner was giving a public speech; a speech that was not connected 
to land and economy at all. Right the opposite. At that moment he was denouncing corruption in the 
country and the results thereof. 
 



All the above-mentioned shows clear connection between the wealthy elite class and politics and 
judicial system. Bearing in mind the assessment of the political situation in Honduras, the presented 
factual background and the fact that economic issues and politics are always tightly connected, as was 
mentioned even in the dissenting opinion, there is no other option left than to say that the Court was 
wrong in claiming that the persecution did not occur on account of political opinion of the petitioner. 
 
Concerning membership in a particular social group, the Court again failed to see the connection here, 
as it noticed only the economic interest of this landlords in the land (the existence of which no-one 
denies). The fact is that the petitioner was targeted as the member of the leaders of the farmer’s 
organisation. As such, he was fighting for unity of the farmers in their cause and thus in fact for 
dramatically changing both the economic and political constellation in the country. In this function of 
his the petitioner presented danger for the land lords. This can be proved by the simple fact that when 
the petitioner left to live with his brother for some time, nothing bad happened to his family that 
stayed in Las Delicias and continued cultivating the disputed land. Moreover, the petitioner, when 
fleeing Honduras with the purpose of seeking asylum elsewhere, left his family behind, as apparently 
he was not worried about their fates. From all the above-mentioned reasons it is clear in my opinion 
that the persecution in question was based also on the petitioner’s membership in a particular social 
group. And therefore, the Court should have definitely granted him asylum. 
 
Torture, cruel, inhuman or degrading treatment or punishment: The Court dealt with this question 
only very briefly, as if it were tired after all the previous reasoning. Generally speaking it should be 
no problem to say that the treatment the petitioner was subjected to in Honduras (violence, threat of 
violence, attempted assassination) constituted cruel, inhuman and degrading treatment. The Court 
required some connection to Honduran authorities to grant the petitioner asylum on this basis. From 
all the points mentioned in the factual background above, it is pretty clear that not only did the 
farmers as a group and the petitioner individually suffered from lack of protection of the 
administrative authorities and judicial organs, but some of the actions of the landlords were carried 
out with full knowledge and even sort of silent co-operation of the authorities, and thus the 
requirement of acquiescence was undoubtedly fulfilled. Therefore, even on this ground the asylum 
seeker should have been granted the asylum. 
 
Last but not least, some may oppose that the petitioner could have moved somewhere else, where he 
would not be harassed by these particular landlords. Yes, that could have been an option, if we 
disregard the fact that migration within Honduras was what brought the petitioner to Las Delicias in 
the first place. However, besides creating internally displaced persons by this policy, which certainly 
is not a desirable result, on can successfully doubt whether anything would be solved. Taking the 
whole political, economic and social background of the country it is very pretty probable that the 
petitioner would become subject to persecution by some other part of the ruling elite. 
 
From all the above-mentioned reasons the Court of Appeals should have overturned the BIA’s 
decision and granted the asylum to Mr Ontuñez-Tursios. 


