5 minutes: The facts of the case

1977 treaty (bilateral): failure to comply from 1989 by Hungary (suspended its work), terminated by Hungary in 1992

1) Was failure to comply unlawful?

2) Was Slovakia allowed to proceed on its own?

3) Lawful termination? Art. 61 and 62 ov VCLT
4) Legal consequences: including 
a. Slovakia as successor to Czechoslovakia: The 1978 ILC Treaty on State succession, art. 12 (para. 123).

b. Duty to cooperate (see below)

Max 15 minutes:

· How did the ICJ address the issue of principles in international environmental law?

· Pacta sunt servanda: the survival of the treaty! (para. 114) + the obligation to cooperate in good faith (para. 142)
· Reference to the principle of obligation to ensure that activities within own territory do not cause damage beyond national jurisdiction, as support for environment seen as an “essential interest” (para. 53)
· The principle of “approximate application”, rejected as necessary (paras. 75-6)

· Duty to “mitigate damage”, Cannot justify an otherwise unlawful act (para. 80)

· Precautionary measures: not as a principle (para. 113)

· Ex injuria jus non oritur: facts which flow from unlawful conduct cannot determine the law (para. 133)

· Sustainable development (concept!) (para. 140)

· Which rules of customary law in the field of international environmental law did the ICJ refer to in the case?

· State of necessity (Hungary) – essential interest: Yes, Peril: No, Imminence: No, Had alternative possibilities (para. 57)
· Countermeasure (Slovakia): failed to respect proportionality requirement (para. 85)
· What is the contribution of the judgement to the rules on states’ duties to cooperate to avoid environmental harm?

· Such an obligation in inherent in the 1977 treaty (paras. 137-8)
· Also a consequence of the obligation of reparation (para. 150)

· Realize the object and purpose of the treaty (para. 135)

· Sets out some basic parameters for the cooperation: importance of environmental issues, including new norms and standards (para. 140)

· Good faith (para. 141-2)

· How did the reasoning of Judge Weeramantry differ from the reasoning of the rest of the Court?

· Always vote with the majority!

· Protection of environment as a principle of international law

· The role of the principle of sustainable development
