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JUS 5230 vår 2020 Grading guidelines 

 

Introduction 

 

The exam this semester takes place under extraordinary circumstances due to the sanitary 

emergency. Lectures were given as planned apart from the last lecture on arbitration. However, this 

year’s lecturer, Yuliya Chernykh, uploaded the material she had prepared for the last lecture, and 

informed the students that she would be available for questions for the duration of the lecture that 

could not be held. Furthermore, podcasts from last year’s lectures were made available. 

 

As a consequence of the extraordinary circumstances under which this semester’s exams are taken, 

the faculty decided that exams should be held at home with all books and material available to the 

students. However, the time and duration of the exam would be the same as if the exam had been 

held under normal circumstances. 

 

Furthermore, the faculty decided that the grading shall be done exclusively on the scale pass/fail.  

 

The faculty informs as follows: “In order to acquire the result “Pass”, the candidate must fulfill the 

requirements of learning outcome as stated in the course description, and demonstrate satisfying 

knowledge, skills and methodological competence.”  

 

The criterion for passing, therefore, is “satisfying.” 

 

The learning outcome for this subject is described as follows: 

 

 Identify sources of regulation that are applicable to international business transactions: 

international conventions, national law, commercial practices and other forms of “soft law”; 

 Evaluate the extent to which the parties may derogate from the above mentioned rules in their 

contracts; 

 Understand the mechanisms of choice of forum and choice of law, permitting to identify the 

law applicable to the contract; 

 Appreciate the effectiveness of these rules in case the parties have chosen to submit any dispute 

regarding their transaction to international arbitration. 

 

Guidelines specific to the exam questions 

 

The exam consists of a case modelled on the famous Eco Swiss decision between Benetton and 

Bulova. It is positive if students recognize the decision, but it is not a necessary requirement to pass. 

 

The exam is meant to test the students’ ability to identify the applicable sources, to evaluate the 

extent to which the parties may derogate from those sources, and to appreciate the effectiveness in 

international arbitration. These issues are central throughout the lectures and the reading material. 
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The first question asks to explain which sources should be invoked, and on what basis, to argue 

that the contract was breached. Students are advised not to engage with contract law issues, but 

simply with the identification of the sources and of the basis for invoking them.  

 

The answer should say that the sources to be invoked are the contract and the law chosen by the 

parties to govern the contract. Students should emphasize the importance of party autonomy in 

commercial contracts and in international arbitration. This is dealt with in pages 135ff. of the book 

G. Cordero-Moss, International Commercial Contracts, which is required reading (hereinafter, the 

book).  

 

Students may explain, but do not need to do so, that the choice of sources of soft law such as the 

UNIDROIT Principles is more available in arbitration than in court proceedings. This is dealt with 

in pages 152f. of the book. 

 

The second question asks to explain which sources should be invoked, and on what basis, to argue 

that there was no breach of contract as the contract violated competition law and was therefore 

invalid. Students are advised not to engage with competition law issues, but simply with the 

identification of the sources and of the basis for invoking them.  

 

The answer should say that the source to be invoked is competition law. Students should explain 

that competition law is an overriding mandatory rule and can be applied even though the parties had 

chosen a different governing law. This is dealt with in pages 176ff. and 194f. of the book. 

 

Students should discuss to what extent overriding mandatory rules are applicable in arbitration. This 

is dealt with in pages 203ff. of the book. 

 

The third question asks to explain on which basis the dispute should be decided.  

 

The answer should explain that, although party autonomy is central in arbitration and the arbitral 

tribunal should apply the law that was chosen by the parties, overriding mandatory rules should be 

taken into consideration. This is dealt with in pages 176ff., 194f. and 203ff. of the book.   

 

Students may explain, but do not have to do so, that an award ignoring applicable competition law 

may run the risk of being set aside or refused enforcement. This is dealt with in pages 243ff. and 

252f. of the book.  

 

An answer simply saying that the arbitral tribunal only shall apply the law chosen by the parties is 

not satisfactory. However, if the answer shows that the student is aware of the issue and weighs 

party autonomy against overriding mandatory rules in a reasonable manner, it can pass.  

 

The fourth question asks to explain what recourse exists against an award that that does not 

consider competition law.  
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The answer should say that the only recourse available against arbitral awards is seeking annulment 

by the court at the place of arbitration, or resisting enforcement. This is dealt with in pages 224ff. of 

the book.  

 

The answer should say that the only relevant ground for annulment and for refusing enforcement is 

public policy (ordre public). This is dealt with in pages 243ff. and 252f. of the book.  

 

Students should explain that there is no automatic relationship between violation of an overriding 

mandatory rule and conflict with public policy. This is dealt with in pages 246f. of the book.  

 

Students may explain, but they do not have to do so, that the arbitral tribunal does not run the risk to 

exceed its power if it applies a law that was not chosen by the parties, because the parties’ power to 

choose the applicable law does not extend to matters such as competition law. This is dealt with in 

pages 278ff. of the book.  

 

Students may also explain, but they do not have to do so, that the arbitral tribunal should take care 

not to infringe the parties’ right to be heard. This is dealt with in pages 295ff. of the book. 

 
 
 


