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Vision:  

A common (European) contract law 

• Assumption: 

– Plurality of systems is confusing 

– Conflict rules are complicated 

– Domestic legal system are meant for 

domestic transactions 

• Vision: 

– An international system deriving from the 

parties’ own practice 



Restatements 

• To improve lex mercatoria’s weaknesses: 

– Difficult to determine 

– Not systematic 

– Too vague 

 

• 1994, UNIDROIT Principles of International 

Commercial Contracts, 1995, PECL 

– Not a codification of existing principles 

– Systematic set of principles based on consensus 

among international academics 



UNIDROIT Principles of International 

Commercial Contracts 

 

• Drafted in 1994 by the International 

Institute for the Unification of Private Law 

• Establish a balanced set of rules designed 

for use throughout the world 

• No binding effect 

• Persuasive authority 



Principles of  

European Contract Law 

• ”Commission on European Contract Law” 

• 1995-2002: PECL I,II and III: 

http://www.cbs.dk/departments/law/staff/ol/c
ommission_on_ecl/ 

• Aim of PECL 

– Binding for all EU public contracts 

– Binding for private contracts, if referred to by 
parties 

– Long term: binding for all contracts 

 

 

 

http://www.cbs.dk/departments/law/staff/ol/commission_on_ecl/
http://www.cbs.dk/departments/law/staff/ol/commission_on_ecl/


Commission’s Communication 

• Communication from the Commission to the 

Council and the European Parliament on 

European Contract Law – COM (2001) 398 final, 

11.7.2001 

• Requests comments on four alternatives: 

– Leave it to market forces 

– Through research establish general European 

principles 

– Improve coherence of existing European law 

– Enact a European code 



The answers to the Communication 

• 181 answers 

• Each alternative has been supported and 

criticised 

• Working groups established to develop each 

alternative (especially 2 and 4) 

• In some academic circles focus on answer from: 

– Commission on European Contract Law and Study 

Group on a European Civil Code (PECL) 



The Commission’s Action Plan 

• A more coherent European contract law – 
An action plan – COM (2003) 68 final, 
12.2.2003: 

– Continue sector-based approach 

– Increase coherence of existing European law 
(CFR) 

– Support development of European standard 
contracts (webpage) 

– Examine possibility of general measures, 
such as “an optional instrument” 

 



First Annual Progress Report on 

European Contract Law and the Acquis 

Review, COM (2005) 456 final) 

 

• Support of EU standard contracts 

abandoned 

• Contracts are not the appropriate 

means to achieve harmonisation 

 



Common Frame of Reference 

• Communication by the European 

Commission ”European contract law and 

the revision of the acquis: the way 

forward”,COM(2004) 651 final  

• A legislator’s guide or tool-box 

– Commn fundamental principles 

– Definitions of key concepts 

– Model rules 

 



Draft Common Frame of Reference 

• Academic DCFR published:C. Von Bar, E.Clive, H. 
Schulte-Nölke et al. (eds.), Principles, Definitions and Model Rules 
of European Private Law – Draft Common Frame of Reference 
(DCFR), 2008  

• Based on PECL  

• Criticised, i.a. in English House of Lords European 
Union Committee, Social Policy and Consumer Affairs (Sub-
Committee G), 12th Report of Session 2008-09, European Contract 
Law: the Draft Common Frame of Reference Report with evidence, 

10 June 2009, 
http://www.publications.parliament.uk/pa/ld2008
09/ldselect/ldeucom/95/95.pdf  



From harmonisation to mutual 

recognition? 

• Feb.09: CFR project transferred from 

Consumer Affairs Directorate to Justice, 

Freedom and Security Directorate.  

• Jonathan Faull, Director General: “the 

thrust is very much one of mutual 

recognition rather than harmonization”- 
House of Lords Report 10.06.09, question 143 



Green Paper on  

European Contract Law 
• 1  July 2010 COM (2010) 348 final 

• Public consultation on options to 

strengthen the internal market by making 

progress in the area of contract law 



Proposal for Regulation 

• 11.10.2011: COM(2011) 635 final on a 

common European sales law (ESL) 

 

 

 

 



Which rules are applicable? 

Rome I 

• Art. 3.1:“A contract shall be 

governed by the law chosen by 

the parties.” 

• Recital 13: “This Regulation does 

not preclude parties from 

incorporating by reference into 

their contract a non-State body of 

law or an international 

convention.” 

 

• Recital 14:“Should the Community 

adopt, in an appropriate legal 

instrument, rules of substantive 

contract law, including standard 

terms and conditions, such 

instrument may provide that the 

parties may choose to apply those 

rules.” 

 



Incorporation or choice of law? 

• Becomes a term of 

contract 

• Is subject to governing 

law 

– Cannot derogate from 

mandatory rules 

– Gaps are (ultimately) filled 

by the governing law 

– Is (ultimately) interpreted in 

the light of governing law 

• Uniform application? 

 

• Selects governing law 

• Ensures higher degree of 

consumer protection in 

consumer’s country 

• Preserves differences 

among systems 



ESL: 
Optional instrument, second regime 

• Must be chosen by the parties 

 

• Creates “within each member State’s national law a 

second contract law regime …  identical throughout the 

Union and existing  alongside the pre-existing ! rules 

of national contract law” (recital 9) 

 

• Should “not amount to, and not be confused with, a 

choice of the applicable law within the meaning of the 

conflict-of-law rules and should be without prejudice to 

them (recital10) 

 



Autonomous interpretation 

• “The ESL is to be interpreted 

autonomously and in accordance with its 

objectives and the principles underlying it” 

(art. 4) 

• “In order to enhance legal certainty … 

the Commission should create a database 

comprising the final relevant decisions.” 

(recital 34; art. 14) 

 



Restatements’ application - I  

• Do the Restatements give a uniform 

regulation to the areas where governing 

laws give different regulations? 



Irrevocable Offer 

• Art. 2.4 Unidroit: Offer is not binding until 

accepted, but cannot be revoked if it 

indicates that it is irrevocable (by fixing a 

time for acceptance or otherwise). Art. 1.4: 

Principles cannot derogate from overriding 

mandatory rules of the governing law. 

• Art. 2:202, 1:103 PECL: Idem 

 



Partial Impediment 

• Unidroit: Not regulated (art.1.6: gap filling by 

autonomous interpretation, 1.8 usages between 

the parties, generally acknowledged usages)  

• PECL: Not regulated (art.1:106(2): gapfilling 

by autonomous interpretation, otherwise 

governing law) 



Amendments to a contract 

 

• Art. 1.3 Unidroit: Contract may be modified 

in accordance with its terms or by 

agreement. Art. 1.4: Principles cannot 

derogate from overriding mandatory rules 

of the governing law. 

• PECL: Idem 

 



Application of the Restatements - II 

• Do the Restatements ensure a uniform 

application where they contain a 

regulation? 



Good faith 

• Unidroit: Good faith is general principle 
(1.7). To be understood as good faith in 
international trade 

 

• PECL: General duty to act in good faith 
(1:201). Autonomous interpretation 

 



ESL 

“1. Each party has a duty to act in accordance with good faith and fair 

dealing.  

2. Breach of this duty may preclude the party in breach from exercising 

or relying on a right, remedy of defence which the party would 

otherwise have ….  

3. The parties may not exclude the application of this Article or 

derogate from or vary its effects.” (Art. 2) 

 

 “In transaction between traders, good commercial practice in the 

specific situation concerned should be a relevant factor in this context.” 

(Recital 31) 



• Is termination upon immaterial breach 

against good faith? 

 



Good faith in international trade 

• General principle? 

• Generally acknowledged trade usage? 

• Contract practice 

• www.trans-lex.org:   

– Good faith is general principle 
• Awards (no specific standard) 

• CISG (no good faith as duty between parties) 

• … 

• UNIDROIT Principles and PECL 

http://www.trans-lex.org/
http://www.trans-lex.org/
http://www.trans-lex.org/


Application of Restatements 

• As an integral part of the contract, if they 

have been incorporated by the parties 

– Not applicable if contrast with mandatory 

governing law (art. 1.4 UPICC) 

• As an expression of trade uses, if they 

have not been incorporated 

– To corroborate governing law 

– Rarely as an independent source of law 



Conclusion 

• Common Contract Law as a tool towards 

unification? 

– Unification is not exhaustive 

– Even unified wording is interpreted in light of 

interpreter’s own legal background 

• Different legal systems will continue to 

survive long after unification (if any) 

• ESL: ECJ may unify – but can 

discretionary evaluations on good faith 

and interpretation be unified? 

 

 


