
University of Oslo
Spring 2019

International Commercial Law

Contract practice and 

ambitions of self-sufficiency

Giuditta Cordero-Moss, Ph.D., Dr.Juris

Professor, Oslo University



International contracts

• ”Just take one of our models from the 
database. They are drafted by experienced 
people and have been used all over the 
world.”

• ”Everything you need is regulated in the 
contract. Thanks to the arbitration clause, you 
do not need to worry about the local law.”



Assumption:
Party autonomy is unlimited

•The self-sufficient contract

•With exhaustive regulation

•Not subject to any external interference



The Style of International Contracts

• International contracts are written in 
English

• International contracts are lengthy and 
regulate all thinkable aspects:

– Gender/Singular and Plural

– Representations and Warranties

– Notices

– Amendments

– Etc.



”Interpretation”

1.2.2 References in the singular shall 

include references in the plural and vice 

versa, and the words denoting natural 

persons shall include partnerships, firms, 

companies, corporations, joint ventures, 

trusts, associations, organisations or other 

entities (whether or not having a separate 

legal personality);



”Interpretation”

1.2.9 refrences to ”construction”
and ”construct” include, unless the 

context otherwise requires, design, 

procurement, delivery, installation, testing, 

completion, commisioning, remedying of 

defects and other activities incidental to 

the process of construction;



”Interpretation”

1.2.11 any references to ”parties” shall 

mean the Seller and the Purchaser and 

a ”party” shall mean either of them;



”Representations and warranties”

Each Party represents and warrants to and for the 

benefit of the other Party as follows:

11.1 It is a company duly incorporated and validly 

existing under the laws of …(in respect of the 

Seller) and of… (in respect of the Buyer), is a 

separate legal entity capable of suing and 

being sued and has the power and authority to 

own its assets and conduct the business which 

it conducts and/or proposes to conduct;



”Representations and warranties”

11.2 Each Party has the power to enter into and exercise its 
rights and perform and comply with its obligations under 
this Agreement;

11.3 All actions, conditions and things required by the laws 
of …to be taken, fulfilled and done in order to enable it 
lawfully to enter into, exercise its rights under and 
perform and comply with its obligations under this 
Agreement, to ensure that those obligations are valid, 
legally binding and enforceable and to make this 
Agreement admissible in evidence in the courts of… or 
before an arbitral tribunal, have been taken, fulfilled and 
done.



”Representations and warranties”

11.3 Its entry into, exercise of its rights under 
and/or performance of, or compliance with, 
its obligations under this Agreement do not 
and will not violate or exceed any power 
granted or restriction imposed by any law 
or regulation to which it is subject or any 
document defining its constitution and do 
not and will not violate any agreement to 
which it is a party or which is binding on it 
or its assets



”Representations and warranties”

11.5 Its obligations under this Agreement are 

valid, binding and enforceable;

11.6 …

…

11.40



The contractual Cretan paradox

Epimenides the Cretan says: «all the Cretans are liars»

Contractual clause: «This contract is valid»

Closed circuit with arbitration/bootstrapping

Baron Münchausen lifting himself up from the swamp by 
his own hair

Illustrator: Theodor Hosemann



International contracts

• Exhaustive and precise regulation
– Standardised irrespective of the governing law

• Boilerplate clauses on interpretation and general operation of 
contracts
– No waiver
– Entire Agreement 
– Subject to contract
– …

• Any external element excluded
– No room for interpreter’s discretion
– Rules and principles of the governing law are meant to be made

redundant



Why do contracts have clauses that
have not been evaluated or 

negotiated? 

• Not thoughtlessness

• Not refusal of national laws

• Calculated risk

– Costs of adapting models

– Likelihood that risk materialises

– Consequences of risk materialisation

• Internal organisation

– Risk management requires standardisation



English contract models and Civilian 
governing laws

• Contracts written to meet 
requirements of a contract 
law that:
– Interprets literally

– Does not imply terms

– Does not consider 
negotiations or subsequent 
conduct

– Does not integrate with good 
faith or loyalty

– Caveat emptor

– Fairness = Predictability

• Governing law interprets 
contracts:
– According to their purpose 

and the parties intentions

– Implies terms

– Considers negotiations and 
subsequent conduct

– Integrates with good faith and 
loyalty

– Reasonableness 

– Fairness = balance in the 
specific case



Differing interpretation of clauses - Examples 
http://www.jus.uio.no/ifp/anglo_project/essays.html

• ”This document constitutes 
the entire agreement 
between the parties”

• ”Failure to exercise a 
remedy does not constitute 
waiver thereof”

• ”Failure to reach an 
agreement shall not expose 
any party to liability”

• Other documents may be 
considered to determine 
the content of the 
document

• Right to exercise the 
remedy may be lost for 
passivity

• If negotiations were 
entered into or continued in 
bad faith, that party is liable





Int. contracts – How do they differ from 
domestic contracts?

• Assesment of parties’ interests is the same
• Clauses to protect parties’ interests are (mostly) 

the same
• Drafting should be on the basis of the 

governing law, as for domestic contracts
– Need: accommodate to g.l.’s requirements
– Need: intergrate g.l.
– Need: avoid violations



Int. contracts – How do they differ from domestic 
contracts? II

• Determine scope of soft law

• Determine international treaties

• Determine governing law

• Determine dispute resolution (forum, 
enforcement)


