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The Proposal for a Common European Sales Law – Development and Contents

Preparation: Read the proposal (COM(2011) 635 final). Prepare the examples (cases).
1 Introduction

In October 2011 the European Commission presented a proposal for a Regulation on a Common European Sales Law (COM(2011) 635 final). Decisions by the Parliament and the Council are pending. Reactions from national parliaments are rather mixed (e.g. positive comments from Italy and Sweden, while parliaments in Germany and UK question whether the principle of subsidiarity has been respected).

The Commission’s goal was to reach a decision in 2012. The Council has discussed the proposal preliminary and the issues is scheduled for a “first reading” on 6 and 7 December 2012.

Irrespective of the outcome, the proposal for a Common European Sales Law (CESL) is an important part of the development of European Private Law.

We shall look into the history of the proposal: from several academic initiatives, via the Commission’s action plan for a more coherent European Contract Law and the Draft Common Frame of Reference up to the Expert Group that presented the Feasibility Study on which the CESL is based.

2 National law, choice of law, uniform law, harmonisation

Contract law varies from country to country, also in Europe. There are differences not only between common law and civil law countries, but even among civil law countries.
When a contract is connected to more than one legal system, choice-of-law rules decide which (substantive) rules govern the contractual relationship. For EU member states, see Regulation 593/2008 on the law applicable to contractual obligations (Rome I).
States may agree on uniform rules on certain types of contract, e.g. CISG (UN Convention on contracts for the international sale of goods).
Harmonisation has different meanings: bringing national rules closer or creating common rules and principles.
European Union legislation: regulations may be regarded as uniform legislation; directives as harmonisation instruments.
Non-state instruments: Unidroit Principles of International Commercial Contracts. Principles of European Contract Law (PECL); Draft Common Frame of Reference.
Some recent and ongoing national reforms: German Schuldrechtsform (from 2001), influence from EU legislation, CISG; new civil codes in several Eastern European countries (e.g. Estonia), influence from EU legislation, CISG, PECL; French avant-projet Catala (law of obligations).
3 Academic projects concerning European private law

During the last thirty years, several academic groups have been working with various aspects of European private law. Some of them will be mentioned here.
The Principles of European Contract Law was prepared by the Commission on European Contract Law (“the Lando Commission”).

The Study Group on a European Civil Code is the successor of the Lando Commission. The Study Group prepared several volumes of Principles of European Law.

The Acquis Group targeted “a systematic arrangement of existing Community law which will help to elucidate the common structures of the emerging Community private law”.

The Common Core of European Private Law Project (“the Trento Common Core Project”), under the leadership of Ugo Mattei and Mauro Bussani, has completed several comparative studies on European private law.

The Academy of European Private Lawyers, (“Gandolfi Project”) based in Pavia, has published a draft European Contract Code, inspired by the Italian Civil Code and a draft Contract Code prepared for the Law Commissions of England and Scotland by Harvey McGregor.

The European Group on Tort Law (“Tilburg Group”) has drafted Principles of European Tort Law.

The Commission on European Family Law conducts research concerning the harmonisation of family law in Europe.

The Unidroit Principles of International Commercial Contracts are not limited to Europe; on the other hand they deal with commercial contracts exclusively.

The Draft Common Frame of Reference is to date the most comprehensive and ambitious text on European Private law. It was prepared by the Study Group on a European Civil Code and the Research Group on EC Private Law (Acquis Group). The full version was published in 2009.
 DCFR covers not only contract law, but also benevolent intervention in another’s affairs (negotiorum gestio), non-contractual liability arising out of damage caused to another, unjustified enrichment, acquisition and loss of ownership in movables, proprietary security rights in movable assets, and trusts.
The Association Henri Capitant and the Société de législation comparé published in 2008 a text which can, to a certain extent, be regarded as an alternative to the DCFR.

4 The political process

The European Parliament has repeatedly expressed the need for harmonisation of European private law (or even a European civil code).

The Commission’s “action plan” on “a more coherent European contract law” resulted inter alia in a research project for the preparation of a “common frame of reference” of European contract law (CFR).
 Among the participants of the research network (Joint Network on European Private Law (CoPECL)) were the Acquis Group, the Study Group on a European Civil Code, and the Common Core of European Law Project.
 The DCFR is an academic text.

An expert group was appointed in April 2010, a Green Paper on policy options was presented in July 2010 (COM/2010/0348 final) and in May 2011 the “feasibility study” with the draft optional instrument was published.

The feasibility study was revised by the commission and the CESL was proposed in October 2011.

A new directive on consumer rights was prepared in parallel with the new contract law instrument. In 2008 the Commission presented a proposal for a Consumer Rights Directive, merging four existing directives.
 The proposal met severe criticism. The Parliament and the Council reached an agreement on a Directive with a more limited scope, dealing mainly with pre-contractual information and right on withdrawal, in addition to some provisions on delivery and passing of risk in consumer sales contracts (Directive 2011/83/EU on consumer rights). The directive was adopted in October 2011.

5 Existing EU contract law

Most of the existing EC contract law regulation is consumer contract law (some exceptions, e.g. Late Payment Directive 2011/7).

Important directives:

Doorstep Selling (85/577, repealed with the Consumer Rights directive), Package Travel (90/314), Unfair Contract Terms (93/13), Distance Selling (97/7, repealed with the Consumer Rights directive), Sale of Consumer Goods (99/44), Distance Selling of Financial Services (2002/65), Life Assurance (2002/83), Unfair Commercial Practices (2005/29), Consumer Credit (2008/48), Timeshare (2008/112); Consumer Rights (2011/83).

Some of the directives are “vertical” (applying only to one type of contract), while others are “horizontal” (covering certain issues common to all consumer contracts or a larger group of contracts).

Most of the directives imply minimum harmonisation (states are allowed to keep or introduce rules that are more favourable to consumers than the directives do), but the directives on Unfair Commercial Practices and on Consumer Credit are maximum harmonisation directives (neither more favourable nor less favourable rules are allowed concern issues covered by the directives). The approach of the Consumer Rights directive is mixed: in principle it has maximum harmonisation but several provisions allow for stricter national rules (art. 4). 
6 CESL – an optional instrument

The CESL is meant to be legislated in the form of a regulation. Some of the definitions and rules are included in the regulation, others are included in an annex to the regulation.

The CESL is meant to be a “second regime” in each Member State. It will supplement, not replace national rules.

Prerequisites for the application of the CESL

· it must be chosen by the parties (it does not apply automatically)

· there must be a cross-border contract (but Member States may decide to make CESL applicable to national contracts)

· at least one of the parties must have its habitual residence in a Member State

· the contract must for sale, for supply of digital content, or for related services (contracts for consumer credit and mixed purpose contracts are excluded)

· the seller of the goods or the supplier of digital content must be a “trader” and the other party must be a consumer or a small or medium-sized enterprise, SMB (but Member States may decide to make the CESL applicable to contracts between traders, none of whom are SMBs)

7 Agreement on the use of the CESL and private international law

A valid agreement on the use of the CESL requires a consent separate from the contract where a consumer is a party (reg. art. 8(2)); a standard term in a contract is not sufficient.

A standard information notice is also a requirement for validity in consumer contracts (reg. art. 9).

Validity is determined by the CESL (art. 8(1)). This corresponds with the main rule in Rome I art. 10.

The CESL does not include rules on lack of capacity, illegality of contracts or rules on representation. Such issues are regulated by the law relevant according to private international law (recital 27).


Legal capacity is excluded from Rome I as well (art. 1(2)(a)), with one exception (art. 13) for situations where both parties are in the same country.


Representation is excluded from Rome I (art. 1(2)(g)).


Formal validity is governed by the law of the consumer’s country according to Rome I art. 11(4), but the CESL is probably a derogation from this.

Choice of the CESL is not a choice of law (explanatory memorandum p. 6). Hence it is not a derogation from Rome I art. 6 on mandatory conflict of law rules for consumer contracts.

Choice of the CESL implies exclusion of CISG (recital 25); this is of interest outside the consumer area.

8 Recourse to other law?

The CESL is meant to be interpreted autonomously, and issues within its scope should be settled “according to the objectives and the principles underlying it and all its provisions”, without recourse to national law. See also recital 29 and reg. art. 11.

Autonomous interpretation is meant to be secured by the European Court of Justice.
Issues outside the scope of the CESL are governed by the relevant law according to private international law.

9 Contracts falling within the scope of the CESL

Sales contracts:

‘sales contract’ means any contract under which the trader ('the seller') transfers or undertakes to transfer the ownership of the goods to another person ('the buyer'), and the buyer pays or undertakes to pay the price thereof; it includes a contract for the supply of goods to be manufactured or produced and excludes contracts for sale on execution or otherwise involving the exercise of public authority (reg. art. 2(k))
‘goods’ means any tangible movable items; it excludes:

(i) electricity and natural gas; and

(ii) water and other types of gas unless they are put up for sale in a limited volume or set quantity; (reg. art. 2 (h))
Contracts for the supply of digital content:

contracts for the supply of digital content whether or not supplied on a tangible medium which can be stored, processed or accessed, and re-used by the user, irrespective of whether the digital content is supplied in exchange for the payment of a price (reg. art. 5(b))

‘digital content’ means data which are produced and supplied in digital form, whether or not according to the buyer's specifications, including video, audio, picture or written digital content, digital games, software and digital content which makes it possible to personalise existing hardware or software; it excludes:

(i) financial services, including online banking services;

(ii) legal or financial advice provided in electronic form;

(iii) electronic healthcare services;

(iv) electronic communications services and networks, and associated facilities and services;

(v) gambling;

(vi) the creation of new digital content and the amendment of existing digital content by consumers or any other interaction with the creations of other users;
Related services:

‘related service’ means any service related to goods or digital content, such as installation, maintenance, repair or any other processing, provided by the seller of the goods or the supplier of the digital content under the sales contract, the contract for the supply of digital content or a separate related service contract which was concluded at the same time as the sales contract or the contract for the supply of digital content; it excludes:

(i) transport services,

(ii) training services,

(iii) telecommunications support services; and

(iv) financial services; (reg. art. 2(m))

10 Discussion concerning the CESL

Legal basis: TFEU art. 114.

Principle of subsidiarity?

Proportionality?

Is it needed and useful?

Level of consumer protection?

11 Content of the CESL – overview

Part I

Introductory provisions

Part II

Making a binding contract

Part III

Assessing what is in the contract

Part IV
Obligations and remedies of the parties to a sales contract or a contract for the supply of digital content

Part V

Obligations and remedies of the parties to a related service contract

Part VI

Damages and interest

Part VII 
Restitution

Part VIII
Prescription

12 A closer look at some rules of the CESL

12.1 Conclusion of contract

The requirements for a contract is (a) an agreement (b) intended to have legal effect and (c) having sufficient content and certainty (art. 30). There is no requirement of “object” or “cause”.

Agreement is reached by acceptance of an offer (art. 30).

An offer may be revoked if the revocation reaches the offeree before acceptance has been sent (art. 32). The offer may indicate that it is irrevocable (art. 32). The model is known from CISG part II.

12.2 Right to withdraw

The rules on withdrawal from distance contracts and off-premises contracts have been standardised. This has also been done in the Consumer Rights directive.

The withdrawal period is as a rule 14 days (art. 42).

The effects of the withdrawal and the obligations of either party are regulated in detail.
12.3 Defects in consent

Chapter 5 deals with mistake, fraud, threats and unfair exploitation.

We shall look at voidability due to mistake (art. 48).

	Party wishing to avoid the contract:

motivation (would not have concluded the contract or would have done so on fundamentally different terms); and

risk was not assumed or should not be borne by that party
	The other party:

knew or could reasonably be expected to know about such motivation; and

caused the mistake; or

knew or could reasonably be expected to know about the mistake, left the mistaken party in error contrary to good faith and fair dealing (“duty to inform”); or

failed to comply with pre-contractual information duty; duty to make available means of correcting input errors; or

made the same mistake


Inaccuracy in communication may be treated as mistake (DCFR II.–7:202).

For “duty to inform, see art. 49(3) on fraud: content of good faith and fair dealing.

Example 1:

Paul and Pierre passed the window of a TV shop where they noticed a 40-inch flat-screen TV set displayed with a price tag of 100 euro. The two friends photographed the display before they entered the shop and ordered two TV sets at 100 euro each. The bewildered shop-keeper had a look at the display, immediately realised the mistake, and explained that the correct price was 1000 euro. Paul and Pierre insisted that they were entitled to have the TV sets at the displayed price.

Discuss this case according to the CESL then according to your national law.

12.4 Interpretation

Chapter 6 deals with interpretation: general rules of interpretation; relevant matters; specific rules of interpretation.

General rules of interpretation (art. 58)

common intention

particular meaning known to the other party

meaning that a reasonable person would give to it

Relevant matters (art. 59)

circumstances (including negotiations), conduct of the parties, usages, established practices, etc

good faith and fair dealing

Compare in particular English law (negotiations and subsequent conduct of parties as a rule not taken into account). Development in UK law? See example Rainy Sky S. A. and others (Appellants) v Kookmin Bank (Respondent) [2011] UKSC 50:

… the ultimate aim of interpreting a provision in a contract, especially a commercial contract, is to determine what the parties meant by the language used, which involves ascertaining what a reasonable person would have understood the parties to have meant … the relevant reasonable person is one who has all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract. (paragraph 14)

… If there are two possible constructions, the court is entitled to prefer the construction which is consistent with business common sense and to reject the other. (paragraph 21)

Specific rules (arts. 60–65)

reference to the contract as a whole

language discrepancies

preference for individually negotiated terms

preference for interpretation which gives contract terms effect

interpretation in favour of consumers

interpretation against supplier of a contract term

12.5 Obligations and remedies – overview

Definition of “obligation” in reg. art. 2(y): “a duty to perform which one party to a legal relationship owes to another party”.

Definition of “non-performance” and “fundamental non-performance” in art. 87.

Non-performance may be excused (art. 88). This precludes enforcement and damages (art. 106(4)).

Prerequisites


impediment



beyond the debtor’s control


debtor could not reasonably be expected to have taken the impediment into account


debtor could not reasonably be expected to have avoided or overcome the impediment or its consequences

Compare CISG art. 79.

Change of circumstances (art. 89): rules on “hardship”: duty to negotiate; court may adapt or terminate contract. Compare rules on mistake and on excused performance.

12.6 Non-performance, excuse, remedies

Remedies for non-performance are regulated separately for each type of contract and for each party, except common rules on damages and interest. Buyer’s remedies are used as an example here:

· require performance

· withhold own performance

· terminate the contract

· reduce the price

· claim damages

Prerequisites for remedies:


non-performance


cure: consumers are not obliged to accept cure; trades must accept cure (art. 106)


non-performance must not be caused by the other party (art. 106(5))


notice (by trader, not by consumer), art. 119

12.7 Right to enforce performance

Seller’s obligations (art. 110); the buyer may as a rule enforce specific performance, including remedying of a lack of conformity; limitations (performance is unlawful or impossible, unreasonably burdensome).

Compare English law: the main rule is that specific performance cannot be enforced.

The consumer may choose between repair and replacement (art. 111).

Buyer’s obligations (art. 132); the creditor is entitled to recover money; limitations are mainly a question of “cancellation” (damages instead of enforcement of agreed payment may be more favourable to the debtor)

Example 2:

Mr. Wilson, a farmer, ordered from Machine Industry Ltd. a machine for automatic packaging of the cheese he produced at his farm. The machine was to be produced according to Mr. Wilson’s specifications. Some days after the contract was concluded, Mr. Wilson was contacted by another factory that offered to produce a similar machine for just half the price. Mr. Wilson immediately informed Machine Industry Ltd. that he was not willing to receive the machine which he had just ordered. Machine Industry Ltd. protested and wished to produce the machine and recover the payment for it. The machine was still not put into production at the time of this correspondence.

Discuss this case according to the CESL and then according to your national law.

12.8 Withholding performance

Right to withhold performance of reciprocal obligation (arts. 113 and 133); creditor is to perform at the same time or after; creditor is to perform first (cases of anticipated non-performance).

Whole or reasonable part of the performance may be withheld.

12.9 Termination for fundamental non-performance

Main rule: the creditor may terminate if the debtor’s non-performance is fundamental (arts. 114 and 134).

Definition of “fundamental” non-performance (art. 87):

2. Non-performance of an obligation by one party is fundamental if:

(a)
it substantially deprives the other party of what that party was entitled to expect under the contract, unless at the time of conclusion of the contract the nonperforming party did not foresee and could not be expected to have foreseen that result; or

(b)
it is of such a nature as to make it clear that the non-performing party’s future performance cannot be relied on.

Termination after notice fixing additional time for performance (arts. 115 and 135); reasonable period.

Termination for anticipated non-performance (arts. 116 and 136).

Termination of divisible obligations (arts. 117 and 137).

Effects of termination (art. 8)


brings to and end rights and obligations


future effect; damages


restitutionary effects, Ch. 17

Example 3:

Summum Ius, a law firm, planned to invite the entire town for the celebration of the firm’s five-year anniversary and ordered food for 500 persons from a catering business to be delivered at fixed date (a Saturday). The event was properly announced in the local media. In the morning of the agreed day, Summum Ius received a phone call from the catering business: there was a serious problem with the internal electricity supply, and it was not possible to provide the food before Saturday afternoon. The representative of Summum Ius explained that the event would take place at noon, and she terminated the contract with immediate effect. All the disposable plates, cutlery etc. which the catering business had delivered on Friday would be returned and not paid for, she said. – The catering business did not agree with her on any of these points.

Discuss this case according to the CESL and then according to your national law.

12.10 Price reduction

Right to reduce price (art. 120).

Proportionate reduction of price, typically for lack of conformity.

Combination with damages.

Example 4:

Bénédicte was looking for a small boat for leisure purposes and went to J. Flint, a dealer of new and second-hand boats. Bénédicte found a six-year old boat that she liked. The boat had a sign with “10 000 euro” on it, but she managed to beat the price down to 8000 euro. It turned out that the boat had a leakage, the repair of which cost 1000 euro. Bénédicte claimed that the price of the boat must be reduced with 1000 euro. Flint admitted that the leakage was a lack of conformity, but asserted that the correct price reduction in a case like this was 800 euro. Bénédicte did not agree.

Discuss this case according to the CESL and then according to your national law.
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