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Exam question 

 

Please answer the following questions in connection with the following case scenarios. In 

answering the questions, you are to apply English law of contract. Question 2 is to be 

answered only by Master’s level students (not Bachelor’s level students). Thus, Master’s level 

students must answer questions 1, 2 and 3; Bachelor’s level students must only answer 

questions 1 and 3. 

 

Overall guidance notes: 

 

The exam is not very difficult; for the most part, it only covers legal rules and doctrines which 

are quite salient and central to English law of contract, and which have been dealt with fairly 

extensively in the course lectures. The exception is the issue dealing with the enforceability of 

the liquidated (agreed) damages clause – see sub-question (ii) of question 1 – but such clauses 

are also directly covered (albeit briefly) in the lecture on remedies, so diligent students ought 

to be able to discuss the issue satisfactorily.  

 

For Bachelor level students, the answers to questions 1 and 2 are to be weighted equally.  

For Master level students, the answers to questions 1 and 3 are to count approximately 80% of 

the final mark (each answer counting approximately 40%), while the answer to question 2 is 

to count approximately 20%. 

 

 

1. In January 2012, a company, Luxury Dreams (LD), engages a boat-building company, Big 

Boats (BB), to construct a large, specially designed luxury yacht that LD plans to lease to 

various clients. The contract for the construction of the yacht entered into between the two 

companies stipulates the date for beginning work on the construction process as 1
st
 March 

2012, the date by which the construction is to be completed as 1
st
 March 2013, and the price 

to be paid to BB as £5 million, twenty percent of which is to be paid as a deposit at the start of 

the construction (i.e., 1
st
 March 2012). The contract also contains a liquidated damages clause 

that stipulates that “any substantial breach” of the contract by BB will result in BB having to 

pay £6 million to LD. In September 2012, BB experiences problems in keeping up with its 

building schedule and in keeping its building costs at the level for which it budgeted. The 

problems are partly due to mismanagement within the company. BB then realizes that the sum 

of £5 million will be too low for it to be able to make a reasonable profit. At the end of 

September, BB informs LD of the construction delay and states that it will not be able to 

complete the yacht by the agreed date unless LD pays it an extra £1.5 million. LD is on the 

verge of entering into a lucrative agreement to lease out the yacht to another company for the 

period 10
th

 March 2013 to 31
st
 December 2015. LD fears that if the yacht is not finished by 1

st
 

March 2013, it will not be able to conclude that agreement – an agreement that is worth far 

more than what the enforcement of the above-mentioned liquidated damages clause would 

provide. LD therefore informs BB that it will pay the extra amount requested, on the condition 

that the yacht is completed as originally agreed. In November, BB appoints a new operations 



manager who is able to increase the company’s production efficiency to such a degree that the 

construction of the yacht is able to be completed by 1
st
 March 2013 and for an internal cost 

that is only slightly higher than what BB originally budgeted. BB does not inform LD of this 

change of affairs but claims £6.5 million for the work done. LD agrees to pay £5 million but 

refuses to pay the extra £1.5 million. BB threatens to sue LD for the extra money on the basis 

of the doctrine of promissory estoppel. 

 

(i) Advise LD as to whether they are under a duty to pay the extra money either on the 

basis of rules on promissory estoppel or on the basis of other relevant rules under 

English law of contract. 

(ii) Assume that BB does not complete construction of the yacht until 31
st
 March 2013. 

Advise LD as to whether it is entitled to enforce the liquidated damages clause due 

to BB’s delay. 

 

Guidance notes: 

 

(i) Regarding LD’s duty to pay the extra money: 

A good answer would note that the doctrine of promissory estoppel is unlikely to require LD 

to pay the extra money as the doctrine has only ever been applied to promises to pay less; and 

the current case involves a promise to pay more. A very good answer would note that even if 

the doctrine were to apply, a fairly strong argument could be mounted that it would not be 

inequitable for LD to resile from its promise, due to the deceptive behaviour of BB and the 

fact that the yacht-building costs have ended up being only slightly higher than what BB 

originally budgeted. 

 

A good answer would then go on to note that LD may, nonetheless, be under a duty to pay the 

extra money due to the application of the rules laid down in Williams v. Roffey (1990). 

Applying those rules, it is fairly clear that LD has received consideration from BB through the 

fact that LD stood to gain a benefit (or obviate a disbenefit) from BB’s completion of the 

yacht on time – this being LD’s ability to lease out the yacht to the other company for the 

period 10
th

 March 2013 to 31
st
 December 2015 for a high profit. However, a very good answer 

would question whether LD’s promise to pay more has been extracted through duress or fraud 

– the Court of Appeal in Roffey made clear that its ruling would not apply in cases of duress 

or fraud. The facts in the present case give some indication of duress and deception on the 

part of BB but the evidence is far from conclusive. 

 

(ii) Regarding liquidated damages clause:  

A good answer would note that the clause may be enforceable if the sum it specifies is a 

genuine pre-estimate of loss, even if the sum does not end up representing the actual loss. 

However, the clause will not be enforceable if the sum is a threat or penalty imposed by LD 

over BB in order to try to force the latter to hold its side of the bargain. And if the clause is, 

indeed, found to be a penalty then LD will only be able to recover its actual loss arising from 

BB’s delay. It will be up to BB (as defendant) to prove that the clause is a penalty: Robophone 

Facilities Ltd. v. Blank (1963). 

 

A very good answer would go on to note that the former House of Lords laid down criteria for 

determining the difference between a liquidated damages clause and a penalty, stating that 

construction of the clause must be “decided upon the terms and inherent circumstances of 

each particular contract, judged at the time of making the contract”: Dunlop v. New Garage 

Motor Co. Ltd. (1915). The court made clear that the language used by the parties is not 



conclusive. The court also gave some guidelines for the determination, one such guideline 

being that a clause would likely be a penalty if the sum it specified is greater than the greatest 

possible loss. This would seem to be the case in this situation.  

 

However, a very good answer would also note that recent case law suggests that the striking 

down of a clause on the basis that it is a penalty is unusual; courts will generally be inclined to 

uphold clauses that appear to have been freely agreed upon by the parties even if the clauses 

may operate harshly on one of the parties. This inclination is even greater when there is a 

commercial contract freely entered into between parties of similar bargaining strength: see, 

e.g., the comments of Jackson J in Alfred Mcalpine Capital Projects Limited v. Tilebox 

Limited (2005). Jackson J further indicated that there must be a substantial discrepancy 

between the level of damages stipulated in the contract and the level of damages which is 

likely to be suffered before it can be said that the agreed pre-estimate is unreasonable, and the 

pre-estimate does not have to be accurate to be reasonable. Thus, the situation in this case is 

not so clearly in favour of BB as would first seem when applying the Dunlop criteria.  

 

A good answer would also discuss whether the delay by BB amounts to a “substantial breach” 

of the contract. Again, this is a question with no clear-cut answer. It could be argued that use 

of the word “any” (“any substantial breach”) indicates that a one-month delay in a stipulated 

construction period of 12 months is a breach, but this argument is far from watertight. 

Moreover, we do not know if LD has communicated to BB that, in effect, timely completion 

of the boat is “of the essence”. Further, while “expected readiness” clauses in charterparties 

are regarded as conditions (as opposed to warranties or innominate terms) – see the The 

Mihalis Angelos (1970) – the contract here is not a charterparty. 

 

2. Assume that the building in which BB builds the yacht burns down in September 2012, 

thus destroying the boat which was then only half-built. First, explain whether LD may 

reclaim the deposit it paid in March 2012, on the basis of the Law Reform (Frustrated 

Contracts) Act 1943 sections 1(2) or 1(3) and case law pursuant to those provisions. 

Secondly, explain whether BB may claim money from LD for the work it did on the yacht 

prior to the fire, on the basis of the same statutory provisions and case law pursuant to those 

provisions. 

 

Section 1(2) provides: 

 

“All sums paid or payable to any party in pursuance of the contract before the time when the 

parties were so discharged (in this Act referred to as ‘the time of discharge’) shall, in the case 

of sums so paid, be recoverable from him as money received by him for the use of the party 

by whom the sums were paid, and, in the case of sums so payable, cease to be so payable: 

Provided that, if the party to whom the sums were so paid or payable incurred expenses before 

the time of discharge in, or for the purpose of, the performance of the contract, the court may, 

if it considers it just to do so having regard to all the circumstances of the case, allow him to 

retain or, as the case may be, recover the whole or any part of the sums so paid or payable, not 

being an amount in excess of the expenses so incurred”. 

 

Section 1(3) stipulates: 

 

“Where any party to the contract has, by reason of anything done by any other party thereto 

in, or for the purpose of, the performance of the contract, obtained a valuable benefit (other 



than a payment of money to which the last foregoing subsection applies) before the time of 

discharge, there shall be recoverable from him by the said other party such sum (if any), not 

exceeding the value of the said benefit to the party obtaining it, as the court considers just, 

having regard to all the circumstances of the case and, in particular,—  

(a) the amount of any expenses incurred before the time of discharge by the benefited party in, 

or for the purpose of, the performance of the contract, including any sums paid or payable by 

him to any other party in pursuance of the contract and retained or recoverable by that party 

under the last foregoing subsection, and  

(b) the effect, in relation to the said benefit, of the circumstances giving rise to the frustration 

of the contract.” 

 

Guidance notes: 

 

A good answer would state that LD would be able to recover the deposit on the basis of 

section 1(2), minus any expenses incurred by BB, as a court deems reasonable. A good 

answer would then note that BB’s claim for compensation for the work it did would be 

governed by section 1(3), which concerns claims to get back a valuable benefit “other than a 

payment of money to which the last foregoing section applies” (i.e., s. 1(2)). A good answer 

would go on to note that while, on its face, section 1(3) would seem to permit BB’s 

compensation claim, case law indicates otherwise. A very good answer would elaborate on 

that case law, this being the judgment in BP Exploration v Hunt in which it was held that 

“where the services rendered by the [claimant] have an end-product, s. 1(3) shows that the 

value of the end-product is the valuable benefit. Where a contract is frustrated by a fire which 

destroys a building on which work has been done, the award will be nil” (per Goff J) – a line 

upheld on appeal to the House of Lords. While academic commentary criticizes this line, it 

remains valid. 

 

3. In her Textbook on Contract Law (Oxford University Press, 2014, 12
th

 edition), Jill Poole 

analyses rules on the doctrine of consideration and notes in that context that there is “an 

unfortunate and arbitrary distinction, in terms of applicable principle and resultant 

enforceability, between contractual variations involving a promise to pay more and those 

contractual variations involving a promise to accept less” (p. 146).  

 

What does she mean by this statement? Is she justified in characterizing the distinction as 

“unfortunate and arbitrary”? Insofar as she is justified in this characterization, what do you 

suggest is the most appropriate way, de lege ferenda, to resolve the problem to which she 

alludes? Give reasons for your answers. 

 

Guidance notes: 
 

A good answer would be expected to cover the bulk of points elaborated in the following. 

 

First, there should be an explanation of Poole’s statement, particularly the background to and 

nature of the distinction to which she refers. The distinction alludes to the fact that English 

courts have relaxed the rules on consideration in the context of variations to contracts for 

services in which the variation is in the form of a promise to pay more for the services (on the 

condition that the promise to pay more is not the result of any extortion or other undue 

pressure). The leading case on point is Williams v. Roffey. This holds that if one party’s 

promise to perform an existing contractual duty to supply goods or services confers an extra 

practical benefit on the other party, it will be sufficient consideration to make a promise given 



in return binding (as long as no duress is involved and the parties are involved in genuine 

renegotiations of the contract).  

 

On the other hand, the rules on consideration have not been relaxed in a similar way with 

respect to variations to a contract between a creditor and debtor whereby the former promises 

to accept less from the latter in full satisfaction of the debt. The leading case on point is 

Foakes v. Beer, which builds in turn on the rule in Pinnel’s Case. The result is that where 

some person owes another person money, a promise by the latter to accept a smaller 

repayment will only be binding if the debtor provides some extra element as consideration. A 

more recent application of the rule in Pinnel’s Case is Re Selectmove Ltd (1995) per the Court 

of Appeal. The Court there held that it was bound by precedent to apply the rule (the rule not 

having been overturned by the House of Lords or legislation). A very good answer would note 

that the Court of Appeal in Roffey did not canvass the rule in Pinnel’s Case or Foakes v Beer. 

A very good answer might also note the relatively recent decision of the Court of Appeal in 

Collier v. P & M J Wright (Holdings) Ltd (2008) in which one judge (Arden LJ) was prepared 

to use the doctrine of promissory estoppel to override the effect of Pinnel’s Case, but that 

Arden’s line was not supported by the other judges (or subsequent case law). 

 

At the same time, a very good answer would elaborate on the fact that the court in Pinnel’s 

Case stated that a change to the debtor’s obligation (other than a reduction of the amount 

owing) could provide consideration for a promise by the creditor to accept a lesser amount. 

Thus, early repayment of a percentage of the original amount owing, could be consideration 

for the creditor’s promise to accept this repayment as full settlement of the debt. The same 

could apply if repayment (albeit in part) was made by a third party (see Hirachand 

Punamchan v. Temple) or in a different currency or by way of providing a material item 

(rather than money). A very good answer would also note that the rule in Pinnel’s Case will 

not apply if there is a genuine dispute about how much is owed or if any money at all is owed 

(Cooper v. Parker). It also does not apply to unliquidated claims or to composition 

agreements (i.e., where debtor owes money to several parties all of which enter into an 

agreement whereby they accept payment of a percentage (termed “dividend”) of their 

respective claims). These factors reduce the practical impact of the distinction alluded to by 

Poole. 

 

Secondly, a good answer should discuss whether Poole’s characterization of the distinction is 

valid. This would involve, inter alia, analyzing the basic rationale for the rule in Pinnel’s 

Case – this rationale being probably to protect a creditor from pressure from a debtor who 

attempts to force the creditor to take less or nothing at all. Yet the rule can be criticized as not 

sufficiently refined to distinguish and allow fair and reasonable transactions where part 

payment is truly desired by the creditor. Further, it is difficult to reconcile the rule in Pinnel’s 

Case with Roffey. Is not a creditor gaining a practical benefit when they get part of a debt 

repaid instead of nothing at all (were the debtor to become insolvent)? Several of the 

Lordships in Foakes v. Beer intimated that the answer here can be in the affirmative. The 

judgment of Lord Blackburn is particularly critical of the rule in Pinnel’s Case in light of 

commercial realities but he nevertheless felt obliged to follow the rule as a matter of binding 

precedent. 

 

Thirdly, a good answer would briefly canvass possible solutions. These could include: (i) 

overturning the rule in Pinnel’s Case and developing the consideration doctrine in line with 

Roffey; or (ii) abolishing the doctrine of consideration altogether (a doctrine which is, after all, 



rather anomalous relative to civil law systems and much criticized also by common law 

jurists). 

 


