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Exam question 

 

Please answer the following questions in connection with the following case scenarios. In 

answering the questions, you are to apply English law of contract.  

 

 

Overall guidance notes: 

 

The answers to questions 1 and 3 are to count approximately 80% of the final mark (each 

answer counting approximately 40%), while the answer to question 2 is to count 

approximately 20%. However, the answer to sub-question 1(i) is to be given considerably 

more weight than the answers to sub-questions 1(ii) and 1(iii). Expressed as percentages of 

the final mark, the answer to sub-question 1(i) is to count approximately 25% of the final 

mark, while the answers to sub-questions 1(ii) and 1(iii) are each to count approximately 

7.5%. 

 

 

1. Solid Luxury (SL) is a company based in the UK which specialises in the construction of 

up-market hotels. It plans to build a large hotel complex in Bermuda, but it does not have all 

of the capital necessary to undertake the project. In order to attract the necessary capital, SL 

commissions Easy Money (EM), a UK-based venture capital firm, to find banks that are 

willing to invest money in SL’s enterprise. The terms of the commission agreement stipulate 

that if EM is able to find four banks that are each willing to invest a minimum of £1 million in 

SL’s enterprise, EM will be paid £400,000. EM manages to find three such banks – and 

informs SL of this – but before EM finds a fourth bank, SL decides to cancel the entire 

Bermuda project. SL’s decision is triggered by the publication of statistics showing a sharp 

downturn in the number of tourists travelling to Bermuda, and by public statements from 

several leading experts in tourism predicting that the downturn will last for at least the next 

ten years. SL refuses to pay EM any remuneration for its efforts thus far in finding investors. 

 

Two weeks before deciding to cancel the entire project, SL has become quite anxious about 

the project’s financial viability but does not make this anxiety public – in other words, SL acts 

as though it will press ahead with the project. Accordingly, SL enters into negotiations with a 

firm of architects, Tropical Designs (TD), to undertake design of the planned hotel complex. 

At the start of the negotiations, TD informs SL that it has “a great deal of experience in 

designing large luxury hotels in the Caribbean”. SL and TD sign a joint letter of intent (LOI) 

in which each of them states that they are “willing to collaborate and undertake work on the 

project under terms to be laid out in a written contract to be agreed within 4 weeks of the date 

of this letter”. Concomitantly, the LOI stipulates that the “total price” of TD’s work “will be 

agreed within 4 weeks of the date of this letter”, but that TD “may, in the meantime, 

commence initial work on the project at a rate of £250 per hour, but not exceeding 30 hours in 

this period”. The LOI further stipulates: “This letter of intent shall be governed by English 

law and subject to the exclusive jurisdiction of English courts”. TD is keen to take on the 



work and begins immediately drafting preliminary designs that it sends to SL for feedback. 

SL replies soon thereafter that the designs “look interesting”, although the company is by this 

stage rapidly losing enthusiasm for the project. Straight after the LOI is signed, TD also hires 

four extra staff, each on a 6-month employment contract, as the project is considerably bigger 

than the projects TD has worked on previously for other clients. TD does not inform SL of its 

staff expansion. When SL subsequently cancels the entire project, it refuses to pay TD any 

remuneration for TD’s work on the preliminary design plans. SL also refuses to compensate 

TD for the losses it sustains due to its hiring the extra staff who will now not be needed. 

 

(i) What are the respective prospects of EM and TD being able to claim remuneration 

under English law of contract? And regarding TD, would it gain any benefit in this 

situation from the doctrine of promissory estoppel? 

 

Guidance notes: 

 

The position of EM: 

 

It would seem that EM is only to get a commission if it finds all four banks; the facts do not 

indicate that its services are to be remunerated otherwise. Indeed, there is no indication of any 

alternative standard for determining its service fees besides the commission amount. A good 

answer would also attempt to determine the type of contractual relationship between SL and 

EM, more particularly whether there is a unilateral or bilateral contract involved. Here it can 

be cogently argued that the relationship is unilateral – i.e., SL has made an offer to EM that if 

the latter finds four banks, it will pay the commission; in which case, EM’s actions in trying 

to find the banks go towards constituting the acceptance. The general rule is that an offer 

cannot be revoked after acceptance occurs and this usually applies also in the case of 

unilateral contracts, so that once the offeree (EM) has begun performance of the act that 

indicates acceptance, the offeror (SL) cannot revoke the offer (Daulia Ltd v Four Millbank 

Nominees Ltd; Soulsbury v Soulsbury). Nonetheless, in a case from the real estate industry, 

Luxor (Eastbourne) Ltd v Cooper, the House of Lords permitted owners of a property to pull 

out of an arrangement with a real estate agent (whereby the latter was to be paid a commission 

on the completion of the sale and the latter had made considerable efforts to secure such a 

sale), without having to pay the latter anything – i.e., the owners were permitted to revoke 

their offer before the complete performance of the act requested. A later judicial 

pronouncement has suggested that a court “should be reluctant” to permit such revocation 

where there has been part performance and “there is a real benefit being accepted by the 

offeror from that part performance” (Waller LJ in Schweppe v Harper [2008]) but Luxor has 

not been overturned and is thus still regarded as good law, at least for arrangements with real 

estate agents. Note too that the judgment in Luxor is, on its face, not limited to such 

arrangements – Lord Russell spoke more generically about “commission contracts” and he 

stated that these types of contracts are “subject to no peculiar rules or principles of their own”. 

Russell also pointed to the large sum of money that the real estate agent could potentially get 

in the space of a short period of time, and stated that there was “no lack of business efficacy 

in such a contract”. Arguably, the same may be said of the deal with EM. Summing up, there 

is a considerable possibility that SL does not have to pay EM for its services. 

 

The position of TD:  

 

There are several issues that a good answer would address. 

 



First, does the LOI constitute (or give rise to) a contract? Important point of reference = RTS 

Flexible Systems Ltd v Molkerei Alois Müller GmbH 6 Co (UK Production). Unlike latter 

case, there is no agreement here on overall price, yet such agreement is essential for the 

workability of a possible contract between the parties (see, e.g., May & Butcher Ltd v R). 

Further, while TD has performed some work, this is only a relatively small amount over a 

very short period of time; the parties have not acted on the agreement in the way that occurred 

in, for example, the case of Foley v Classique Coaches Ltd. What we basically have here is an 

agreement to agree, but such agreements are usually deemed insufficiently certain to give rise 

to a contract (again see, e.g., May & Butcher Ltd v R). So it is unlikely that a contract has 

arisen from the LOI or the course of dealing pursuant to it. A very good answer, though, 

would consider what would be recoverable in the unlikely event that a contract exists. There 

is little doubt that TD can recover its reliance loss, but it cannot recover its expectation loss 

since the final price for its services was not agreed. As part of its reliance loss, it could 

definitely recover the money it was entitled to for the hours spent preparing the preliminary 

design plans, but could it recover the losses sustained as a result of hiring extra staff? The 

latter issue depends on application of the Hadley v Baxendale test of remoteness and whether 

the loss in question falls within the first or second limb of that test. Arguably, it probably is to 

be treated as falling within the second limb, meaning that the test will be whether the loss is 

such as may reasonably be supposed to have been in contemplation of both parties, at time 

they made contract, as probable result of breach. Given that TD never told SL that it would 

need to hire extra staff and has arguably led SL to believe that it would not need to hire extra 

staff given its statement to SL that “it has a great deal of experience in designing large luxury 

hotels in the Caribbean”, the loss here is very unlikely to satisfy the second limb of the 

Hadley test. 

 

A very good answer would then consider whether TD may make a claim based on quantum 

meruit, assuming that there is no contract. TD is most likely able to make such a claim: its 

work is done in expectation of a contract and according to the terms of the LOI. SL has also 

gained a putative benefit in the form of the preliminary design plans that it at least deems 

“interesting” (and which could perhaps be used by the company in another hotel development 

project). And given that it is SL that is pulling out of the arrangement, it would be unjust or 

unconscionable for TD not to be recompensed for the work on the design plans. See further 

the factors drawn up by Strauss QC in Countrywide Communications Ltd v ICL Pathway Ltd 

[2000], referenced in Poole’s Casebook, p. 79. Another issue (but one that students ought not 

be penalised for treating poorly as it is not directly covered in lectures) is whether the 

quantum meruit claim may cover the hiring of extra staff? The answer is probably negative: 

SL has not directly encouraged TD to hire the extra staff, nor would SL reasonably expect the 

hiring to occur given TD’s statement about its previous experience in designing hotels. As 

quantum meruit claims are linked to rules on unjust enrichment, another relevant factor is 

whether SL can be said to be unjustly enriched through the hiring process. The answer here is 

no. 

 

The next issue is whether promissory estoppel (p.e.) can help TD. Arguably, SL has engaged 

in somewhat deceptive or unconscionable behaviour in its dealings with TD – the behaviour 

bears similarity to the behaviour that was criticised by the High Court of Australia in Waltons 

v Maher and that was found by that court to attract the doctrine of p.e. However, under 

English law, p.e. only applies if a contract has been made. In light of the discussion above, it 

is unlikely that a contract was made. A very good answer would contrast this outcome with 

the situation in Australia where p.e. may be used to remedy unconscionable conduct in pre-

contractual negotiations (Waltons v Maher). 



 

Assume the following variation on the above-described scenario. This is that EM finds a 

fourth bank, Whitewashed Funds (WF), that is willing to invest money in the construction 

project but only on the condition that WF is able to withdraw 30 percent of its capital 

contribution any time after 36 months from the date of the agreement’s execution. Assume too 

that SL accepts the involvement of WF and the precondition for its involvement, and that SL 

does not cancel the project. EM then engages a law firm, Best Advice (BA), to prepare a 

partnership agreement between SL and the four investment banks. Acting as SL’s agent, EM 

instructs BA to include an option in the partnership agreement that allows WF to withdraw 30 

percent of its capital contribution from the partnership any time after 36 months from the date 

of execution of the agreement. BA mistakenly drafts the relevant clause such that WF is 

allowed to exercise the withdrawal option at any time within the first 36 months from the date 

of the agreement’s execution. Following the mistaken drafting, WF withdraws 30 percent of 

its investment only six months after the date of execution. The consequence of this 

withdrawal is that SL has substantially to reduce the scale of its hotel construction project.  

 

(ii) Can SL successfully sue BA for its loss of profit due to the reduction in scale of the 

hotel construction project? In your answer, you need not consider a possible claim 

in negligence, and you may treat the relationship between SL and BA as 

contractual. 

 

Guidance notes: 

 

The answer here turns on an application of the second limb of the test in Hadley v Baxendale. 

A good student would also see that the fact situation here parallels that of the case of 

Wellesley Partners LLP v Withers LLP, set out extensively in Poole’s Casebook at pp. 423–

426. The key question at law is whether the loss is of a kind as may reasonably be supposed to 

have been in contemplation of both parties, at time they made contract, as probable result of 

breach.The answer here is most likely yes (as it was in Wellesley). 

 

Assume yet another variation on the scenario. This variation concerns the relationship 

between SL and EM. Assume that EM provides various advisory services for SL prior to its 

formal engagement on the Bermuda project. Assume that SL promises to give EM a 2 percent 

interest in the completed hotel complex “in consideration of EM’s previous services”. This 

promise is in addition to SL’s offer to pay EM a commission of £400,000 if EM is able to find 

four banks that are each willing to invest a minimum of £1 million in the Bermuda project. SL 

later refuses to give EM a 2 percent interest in the hotel complex, claiming that its promise is 

not supported by valid consideration from EM. 

 

(iii) What is the legal strength of SL’s claim under English law of contract? 

 

Guidance notes: 

 

SL’s claim is based on the rule that “consideration must not be past”. However, there is an 

exception to that rule established by Lampleigh v Brathwait and confirmed in Re Casey’s 

Patents and Pao On v Lau Yiu Long. The exception is where the act concerned has been 

carried out at the request of the promisor and the request contains an implied promise to pay 

for the act at a later stage. So the initial question here is whether EM has provided its advisory 

services for SL at the latter’s request. We do not know the answer for certain but it is, at the 

very least, conceivable that SL has requested the services. If SL has, the next question is 



“whether it was reasonable in the circumstances for the parties to assume that the act would 

be remunerated” (Poole’s Casebook, p. 132). In a commercial context of the kind here, 

involving professional services, it is likely that this question is to be answered in the 

affirmative. 

 

 

2. Assume the following variation on the above-described hotel construction project. In order 

to find a location to build the planned hotel complex, SL negotiates the purchase of a block of 

land from Sitting Nicely (SN), a company that owns an extensive area of virgin rainforest on 

the Bermudan coastline. SL informs SN that it plans to build a hotel complex on the block of 

land that is the subject of negotiations, and they agree on a price for the land that reflects these 

development plans. However, the development plans are not specified in the written contract 

for the sale of the land. Three months after the sale, there is a change of government in 

Bermuda. The new government is much more concerned about preserving the natural 

environment than the previous government was, and it introduces legislation that places the 

land acquired by SL under an environmental protection order that prevents the construction of 

the planned hotel complex. This reduces the commercial value of the land by 80 percent.  

 

(i) Can SL successfully claim that the contract is discharged on the basis of the doctrine 

of frustration? Give reasons for your answer. 

(ii) Would the answer to the first sub-question differ if the contract for sale of the land 

specifically mentioned that the land was being acquired for the purposes of the 

hotel development? Again, give reasons for your answer. 

 

 

Guidance notes: 

 

The answer to the first sub-question is no. The fact that the supervening event causes great 

commercial hardship for SL is not sufficient to frustrate the contract: Davis Contractors v 

Fareham; Amalgamated Investment & Property Co Ltd v John Walker & Sons Ltd. The 

frustating event must either make performance impossible, illegal or pointless. A very good 

answer might mention dicta of Denning LJ in The Eugenia suggesting that frustration could 

kick in if it would be “positively unjust to hold the parties bound”, but it would also note 

Treitel’s conclusion (based on an exhaustive analysis of the cases), that English law does not 

operate with a criterion of commercial impracticability. 

 

The answer to the second sub-question is yes. The contract changes from being simply a 

contract for the sale of land to being a contract for the sale of land with a view to hotel 

development. The environmental protection order makes performance of the latter type of 

contract illegal. 

 

 

3. Consider the following claim:  

 

“In light of all the uncertainty arising from case law concerned with the measure of damages, 

it is always best for contracting parties to make express provision in their contracts as to how 

much damages are to be paid in the event of breach of contract. This is despite the fact that 

the courts are increasingly critical of attempts by parties to agree the measure of damages 

before breach occurs.” 

 



To what extent does this claim accurately reflect English law of contract dealing with 

damages? Give reasons for your answer. 

 

 

Guidance notes: 

 

The question is essentially seeking a discussion about the validity of two statements about the 

state of English law of contract dealing with damages. The first statement is that the case law 

in this area has created considerable uncertainty; the second statement is, in effect, that courts 

are increasingly critical of the use of liquidated damages clauses. A good answer needs to 

address the validity of both statements as well as contain some brief reflections on the overall 

validity of the claim as to the benefits of inserting liq. damages clauses. 

 

Regarding the first statement, this is formulated as dealing with case law “concerned with the 

measure of damages”; in other words, a good answer need not address case law concerned 

with the issue of remoteness. However, some students might overlook this delimitation and 

focus primarily on the line of jurisprudence springing from Hadley v Baxendale. They should 

not be harshly penalized for doing so, as long as they also discuss case law dealing 

specifically with the standards for measuring damages (expectation loss, reliance loss etc.). 

 

A good answer would question the validity of the first statement by pointing to the fact that 

the case law on measure of damages seems fairly settled and comprehensible (at least relative 

to the case law on remoteness). Historically, the main point of uncertainty has arguably 

concerned the question of when damages for cost of cure are permitted, but the House of 

Lords decision in Ruxley Electronics has laid down reasonably clear criteria for when such 

damages are permitted, and subsequent jurisprudence attempting to apply those criteria has 

not splintered in confusing directions. Another issue of contention has concerned the time 

when loss is to be assessed. The general rule is that damages are to be assessed at the time of 

the breach of contract, but this rule has been recently qualified (first by the House of Lords in 

The Golden Victory [2007]; confirmed by the Supreme Court in Bunge SA v Nidera BV 

[2015]) so that damages may be reduced when later events (known to the court at the time of 

the litigation assessing measure) reduce the actual loss suffered. This qualification has been 

criticized for undermining commercial certainty. A very good answer would mention this 

development (which is dealt with in section 9.4 of Poole’s Textbook), but a failure to mention 

it should not be harshly penalized as it has not been dealt with in the lectures. 

 

As for the second statement, a good answer would argue that it is inaccurate, at least in typical 

B2B contracting. Attempts by businesses to agree the measure of damages in the form of 

liquidated damages clauses are common and will be rarely overturned by the judiciary, 

especially when the clauses are inserted in a commercial contract freely entered into between 

parties of similar bargaining strength. A good answer would note that such a clause will only 

be overturned if the sum specified is a penalty imposed by the one party over the other party 

to try to force the latter to hold their side of the bargain. A good answer would go on to note 

that the scope of this penalty rule has been recently limited by the decisions of the Supreme 

Court in Cavendish Square Holding BV v Talal El Makdessi [2015] and ParkingEye Ltd v 

Beavis [2015], which alter the application of the test developed in older case law (see Dunlop 

v New Garage Motor Co. Ltd. (1915)) for when a liquidated damages clause is a penalty. 

Whereas under the Dunlop test, a liq. damages clause would automatically be a penalty if it 

was not a genuine pre-estimate of loss, the Supreme Court states that the mere fact that a 

clause is not a genuine pre-estimate of loss does not make it penal. In other words, a 



liquidated damages clause may have other legitimate functions than just being a genuine pre-

estimate of loss. Now the overarching test for whether a clause is penal is whether the clause 

“imposes a detriment on the contract-breaker out of all proportion to any legitimate interest of 

the innocent party in the enforcement of the primary obligation”: Makdessi [32]. Further, the 

Sup Ct states that account is to be taken of the parties’ relative bargaining position: “… the 

circumstances in which the contract was made are not entirely irrelevant. In a negotiated 

contract between properly advised parties of comparable bargaining power, the strong initial 

presumption must be that the parties themselves are the best judges of what is legitimate in a 

provision dealing with the consequences of breach”: Makdessi [35]. This would imply that the 

statement in question has some validity with respect to agreed damages clauses in B2C 

contracts characterized by significant differences in the parties’ bargaining power. However, 

the Beavis case shows that even in the latter cases, it can be difficult to argue successfully that 

the clause is a penalty. Finally, an exceptionally good answer would note that the Sup Ct in 

Makdessi and Beavis limits the penalty rule to cases where the sum specified is payable on 

breach of contract. So if the sum is payable on some other event, it falls outside the penalty 

rule (even if the sum is penal in nature).  

 

The significance of the Makdessi and Beavis decisions was discussed at length in the lectures, 

so students’ answers on this aspect of question 3 ought to be relatively good. 

 

Finally, a good answer would contain some reflections on the pros and cons of liq. damages 

clauses. The most obvious advantage is that such clauses promote certainty. They may also be 

used to ensure recovery of damages for certain types of non-pecuniary loss that courts are 

sometimes reluctant to permit. The most obvious disadvantages are that such clauses 

undermine flexibility and can be exploited by stronger parties to the detriment of weaker 

parties. 


