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Exam question 

 

Please answer the following questions in connection with the following case scenarios. In 

answering the questions, you are to apply English law of contract. Question 2 is to be 

answered only by Master’s level students (not Bachelor’s level students). Thus, Master’s level 

students must answer questions 1, 2 and 3; Bachelor’s level students must only answer 

questions 1 and 3. 

 

1. Andrew (A), who lives in Birmingham (in England), has an automobile (a Ford Mondeo 

station-wagon) that he wants to sell. He bought the car two years before from another private 

person. There is some scratched paintwork on the car which he thinks ought to be fixed prior 

to putting the car on the market, so he takes the car to a local car mechanics’ garage for the 

paintwork to be repaired. Whilst repairing the paintwork, the mechanics notice that the car’s 

brake pads are worn, so they replace the brake pads on their own initiative. When A returns to 

pick up the car, the receptionist presents him with a bill that includes the cost of repairing the 

brakes in addition to the cost of doing the paintwork repairs. The receptionist tells him that the 

bill must be paid within two weeks but does not otherwise draw his attention to the fact that it 

includes the cost of brake repair. A puts the bill in this pocket without reading it in detail.  

 

After picking up the car from the mechanics, A posts an advertisement for the car on an 

Internet site that is dedicated to the sale and purchase of used automobiles. The post reads: 

“Ford Mondeo stn wagon for sale. £ 7,000 or nearest offer. Good condition. 2001 model. 

Contact Andrew: andrew5425@hotmail.com”.  

 

Brian (B) sees the post and sends A an email that includes the following text: “Hi! Saw your 

offer to sell the Ford Mondeo. Am very interested in it. Is £6,000 okay?”. A replies by email 

to B, stating: “I may be willing to sell the car to you for that price”. B then responds in a 

further email stating: “Great! If you don’t object, we’ve got a deal”.  

 

Shortly afterwards, A receives an email from Chris (C) who writes: “Will give £7,000 for 

your car if it has not been driven more than 70,000 miles”. A sees that this is a more profitable 

arrangement than he has with B, so he replies to C: “Fine, the car is yours. It’s done only 

55,000 miles as far as I can tell”. A’s estimate about mileage is based on the figures registered 

on the odometer (mileage counter) on the dashboard of the car. A thinks to himself that the 

figures on the odometer are surprisingly low because he himself has driven the car at least 

20,000 miles and he has a vague memory that the previous owner of the car had told him that 

the car had been driven daily as part of that person’s business, over a period of at least four 

years. A does not tell C of these reflections. C replies: “I can pay £1,000 up front then the rest 

in three instalments over the next 2 months. Is that alright?”. Despite being in some financial 

difficulties, A replies: “Okay”.  

 

B subsequently contacts A to find out how his payment should be expedited, whereupon A 

informs B that their “deal is off”. B objects. 

 



The next day, C pays A £1,000 towards payment of the car. The day after that, A looks more 

closely at the bill from the mechanics and realizes that it covers the cost of brake repair, thus 

making it a lot higher than he envisaged. This heightened cost exacerbates the financial 

difficulties that A is already facing. A contacts C telling him that C has to pay the remaining 

£6,000 by the end of the week. C objects. A also contacts the mechanics and states that he will 

not be paying the cost of the brake repairs. The mechanics object. 

 

Taking as your point of departure the disputes outlined above, advise the various parties of 

their rights under English law of contract. 

 

 

Guidance notes: 

 

There are three disputes: (1) A v mechanics; (2) A v B; (3) A v C. A good answer would 

tackle all three disputes as follows. 

 

(1) A v mechanics 

A is not under an obligation to pay for the cost of the brake repairs. Undertaking such repairs 

was not part of the contract with the mechanics. Even if a tenuous argument could be made 

out that A impliedly promised to pay for the repairs by the fact that he initially took the bill 

without objecting to it, the rule on past consideration means that he can later refuse to pay. 

The exception to that rule as laid down in Lampleigh v. Brathwait does not apply.  

 

(2) A v B 

A has not entered into a contract to sell the car to B. A’s advertisement is an invitation to 

treat. B’s initial email is best regarded as a request for information (somewhat analogous to 

the communication in Harvey v Facey). A’s reply is best regarded as a supply of information 

(similar to the communication in Gibson v MCC – “we may be prepared to sell …”). B’s 

response is thus an offer. At the same time, B cannot stipulate that A’s silence or failure to 

object will amount to acceptance (Felthouse v Bindley). 

 

(3) A v C 

A has entered into a contract to sell the car to C. At the same time, A and C are in a creditor-

debtor relationship with regards to the payment for the car. Thus, A’s promise allowing C to 

delay full payment for the car falls under the rule in Pinnel’s Case (or Foakes v Beer), which 

means that, as a point of departure, A can resile from that promise in the absence of any 

consideration from C for the promise. However, C may be able to prevent this by attempting 

to invoke promissory estoppel (p.e.). The key issues in this regard would be whether (i) C has 

altered his position in reliance upon A’s promise so that he will be prejudiced if A resiles, and 

(ii) it would be inequitable for A to resile. The exam question does not supply enough 

information to resolve these issues conclusively. However, a very good answer would note 

that the fact that C has made it clear to A from an early stage that he cannot pay all of the 

money up front would indicate that C would be prejudiced if A goes back on the promise to 

allow payment in instalments. Further, there is no evidence that C has extracted A’s promise 

through deception or other unconscionable conduct. 

 

2. Assume that after taking over the Ford Mondeo, C discovers that the car’s odometer has 

been tampered with, and that the car has actually been driven 90,000 miles, not 55,000 miles. 

C confronts A with this information. A responds by saying that his estimate of how many 



miles the car had been driven was only based on what the odometer indicated, and that he has 

not tampered with the odometer. 

 

Can C sue A for misrepresentation and, if so, what damages may C claim under section 2 of 

the Misrepresentation Act 1967? Explain your answer. 

 

Section 2 of the Misrepresentation Act reads as follows: 

 

(1) Where a person has entered into a contract after a misrepresentation has been made to him by 

another party thereto and as a result thereof he has suffered loss, then, if the person making the 

misrepresentation would be liable to damages in respect thereof had the misrepresentation been made 

fraudulently, that person shall be so liable notwithstanding that the misrepresentation was not made 

fraudulently, unless he proves that he had reasonable ground to believe and did believe up to the time 

the contract was made the facts represented were true. 

(2) Where a person has entered into a contract after a misrepresentation has been made to him 

otherwise than fraudulently, and he would be entitled, by reason of the misrepresentation, to rescind 

the contract, then, if it is claimed, in any proceedings arising out of the contract, that the contract ought 

to be or has been rescinded, the court or arbitrator may declare the contract subsisting and award 

damages in lieu of rescission, if of opinion that it would be equitable to do so, having regard to the 

nature of the misrepresentation and the loss that would be caused by it if the contract were upheld, as 

well as to the loss that rescission would cause to the other party. 

(3) Damages may be awarded against a person under subsection (2) of this section whether or not he is 

liable to damages under subsection (1) thereof, but where he is so liable any award under the said 

subsection (2) shall be taken into account in assessing his liability under the said subsection (1).   

 

Guidance notes: 

 

Regarding C’s ability to sue for misrepresentation, this depends on whether A’s statement to 

C is (i) a mere representation (as opposed to term of the contract), (ii) an untrue statement of 

fact (as opposed to an opinion), (iii) intended to induce C to enter into the contract and (iv) 

did constitute inducement. From the facts, there is little difficulty in arguing that criteria (i), 

(iii) and (iv) are satisfied; more problematic is criterion (ii). A very good answer would state 

that the qualification “as far as I can tell” in A’s statement makes it possible to argue that the 

statement is an opinion by a non-expert. A very good answer would further discuss the 

similarities and differences between the present case and the facts of Bisset v Wilkinson 

decided by the Privy Council (in Bisset, the owner of a farm told a potential purchaser that he 

believed the farm could carry a certain number of sheep, but the owner had not been a sheep 

farmer himself and the potential purchaser was aware of this fact. The PC held this to be an 

honest statement of opinion, not a misrep.) A very good answer would also note the dicta of 

Rix J in the Avon Insurance case stating that “a misrepresentation should not be too easily 

found” (alluding to the extensive nature of damages available under the Misrep. Act). A very 

good answer would at least note that the facts given for the present scenario do not fit fully 

with those of Bisset and would go on to discuss legal consequences under the Misrep. Act 

assuming that A’s statement is a misrep.  



 

A good answer would note that s. 2 of the Misrep. Act provides C with considerable potential 

to be awarded extensive damages, particularly under s. 2(1). The exact remedy depends on the 

nature of the misrep. – is it fraudulent, negligent or merely innocent? A good answer would 

note that it is difficult to establish fraud as this is a serious offence and the requisite standard 

of proof is relatively high, but that this difficulty is no longer a problem in practice because of 

the provisions on burden of proof and level of damages laid down in the Misrep. Act s. 2(1).  

 

Elaborating on burden of proof, s. 2(1) essentially provides that A is liable to pay damages 

unless he had reasonable grounds to believe and did believe up to the time the contract was 

made that the facts he represented were true. In other words, A is, as a point of departure, 

deemed negligent and has the burden of disproving that negligence. A very good answer 

would add that the burden of disproof under s. 2(1) is quite onerous, as illustrated in the case 

of Howard Marine. Applying the latter case, it could be argued that A’s reliance on the 

odometer is analogous to the reliance on the carrying capacity data in the Lloyds Register, 

meaning that A will have difficulties in disproving negligence. On the other hand, it could be 

argued that an odometer is commonly regarded as a reliable indicator of a car’s mileage and 

that it would accordingly be entirely reasonable for A (as a non-mechanic) to rely on it, 

especially as he did not have (unlike the case in Howard Marine) a more reliable indicator as 

a readily available alternative. The fact that A has had doubts about the mileage is immaterial 

to the litigation insofar as he keeps these doubts to himself.  

 

As for damages under s. 2(1), a good answer would highlight that these are assessed as for the 

tort of deceit (i.e., as if the misrep. were fraudulent – the “fiction of fraud” rule): see e.g. 

Royscot Trust. An extremely good answer would note that while the HoL appears to have cast 

doubt over the validity of this rule (see Smith New Court Securities), it is still applied. A very 

good answer would note that this means that C may recover for all direct loss suffered as 

consequence of A’s misrep., regardless of foreseeability (Doyle v Olby (Ironmongers) Ltd; 

Smith New Court Securities). Thus, the measure of damages will cover C’s “out-of-pocket” 

loss (not the contractual measure of “expectation” loss). This will typically be assessed by 

reference to the difference between what C paid for the car and the actual value of the car, as 

judged at the time the contract was entered into. C will also be able to get damages for any 

other expenses he incurred as a result of entering the contract along with any “lost 

opportunities” loss. 

 

If A’s misrep. is treated as innocent, C may still be entitled to monetary relief under s. 2(2). 

However, such compensation cannot be claimed of right; it will be up to a court to decide. 

 

3. Explain the prerequisites under English law of contract for the valid application of the 

doctrine of promissory estoppel. Discuss whether or not the doctrine’s current field of 

application ought to be broadened (de lege ferenda), and, in doing so, discuss in what respects 

it might usefully be broadened.  

 

Guidance notes: 

 

There are two (cumulative) elements that need to be addressed in order to receive a good 

mark: a de lege lata element explaining the criteria for applying p.e.; a de lege ferenda 

element discussing the propriety of broadening p.e.’s field of application. In relation to the 

first element, a good answer would initially note the four criteria laid down by Denning in 

High Trees:  



(1) There is a pre-existing contractual relationship; 

(2) One party to that contract makes a clear promise that they will not fully enforce their 

legal rights under the contract; 

(3) The promisor intends that the promise be relied upon and the promisee does in fact 

rely upon it; 

(4) It would be inequitable for the promisor to resile from their promise. 

 

A very good answer would elaborate on these criteria by noting, for instance, that the promise 

need not be express, nor need the promisee’s reliance be detrimental in the sense that, if the 

promise were revoked, the promisee would be worse off than if the promise had never been 

made; the promisee need simply to have altered their position in reliance upon the promise so 

that they would be prejudiced if the promisor were to resile from the promise. A very good 

answer would also note that whether inequity would result, depends on an assessment of all 

the circumstances of the case at hand; and that if a promisee extracts the promise through 

extortion or deception, the fourth criterion would not be met. 

 

A good answer would additionally note that, in line with its origins in equity, p.e. cannot be 

used as a cause of action, only as a defence to prevent a party resiling from their promise. 

 

Moreover, a very good answer would highlight that p.e. hitherto has only been applied in 

cases involving promises to accept less, not cases when one party promises to do more than 

what a contract requires or to pay more than required – i.e., the “increasing pacts” situation 

exemplified by Williams v. Roffey. 

 

As for the de lege ferenda element, this is considerably more challenging to tackle, and I 

suspect that many students will struggle with it. A solid answer would discuss the propriety of 

extending the application of p.e. in at least one of the following ways: 

(1) Applying p.e. to situations in which there is no pre-existing contractual relationship 

(e.g., to precontractual negotiations); 

(2) Applying p.e. as a cause of action; 

(3) Applying p.e. to “increasing pacts”; 

(4) Applying p.e. as a replacement for the doctrine of consideration. 

 

A very good answer would discuss two or more of the above-listed options. 

 

With respect to option (1), a very good answer would mention the much-discussed Australian 

case of Waltons Stores (Interstate) Ltd. v. Maher (1988) in which the High Court of Australia 

applied p.e. to precontractual negotiations not so much in order to enforce a promise but in 

order to avoid detriment caused by unconscionable behaviour on the part of Waltons. A very 

good answer would discuss whether English courts ought to follow this development. 

 

With respect to option (2), a very good answer might note that p.e. may be applied as a cause 

of action in the USA (within the broad discretion afforded to courts under section 90(1) of the 

US Restatement (Second) of Contracts). 

 

With respect to option (3), a very good answer would discuss whether Williams v Roffey (and 

subsequent “increasing pact” cases) could have been resolved more sensibly by invoking p.e. 

rather than pursuing a somewhat artificial finding that consideration exists in the form of the 

avoidance/obviation of a “disbenefit”. 

 



With respect to option (4), a very good answer would consider the propriety of making 

reliance an overarching principle of English contract law instead of the exchange principle 

that revolves around the need for consideration. Such a development would arguably help to 

remove the current anomaly arising from the rather arbitrary distinction between the rules 

regarding decreasing pacts (creditors and debtors) and increasing pacts. In that respect, a very 

good answer might note too that Arden LJ in the Court of Appeal was prepared to use p.e. to 

override the rule in Pinnel’s Case (see Collier v. P & M J Wright (Holdings) Ltd [2008] 1 

WRL 643). Although Arden LJ was alone on this point and there is scant other authority 

supporting such a development, it is discussed amongst jurists (and also in the main pensum 

for the course). 

 

 

***** 

 

General remarks for whole exam:  

(i) the students are not expected to be able to cite the full names of the court decisions; it 

is enough that they cite one element (e.g. “Roffey”, “Carbolic Smoke Ball”, “High 

Trees”) that distinguishes the case from others; 

(ii) for Bachelor level students, the answers to questions 1 and 2 ought to be weighted 

equally in determining the final grade; for Master level students, the weighting 

ought to be roughly 40 percent for question 1, 20 percent for question 2 and 40 

percent for question 3; 

(iii) the exam is fairly straightforward (with the exception, perhaps, of the second part 

of question 3), so you ought neither to be especially generous nor especially 

stringent when marking it. 


