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Preliminary remark: this is guidance only, and markers remain fully autonomous. This year’s 
exam is pass/fail, with some international students able to apply for an A-F grade if they 
require it from their home institution. Therefore, this guidance references terms like 
’satisfactory’, ‘good’, ‘very good’ and ‘excellent’ which correspond to the A-F scale. For 
pass/fail exams, 'In order to acquire the result “Pass”, the candidate must fulfil the 
requirements of learning outcome as stated in the course description, and demonstrate 
satisfying knowledge, skills and methodological competence.’ Note, as has been the case for 
many years the course’s achievement requirements state that, for BA students, a ‘basic 
knowledge’ of the topics covered is required, whereas for MA students ‘good knowledge’ is 
required. 
 
 
Q1 
 
‘Whole Lotta Chickens’ (WLC) is a popular restaurant and shop that specialises in take-away 
roast chickens and chicken-themed merchandise from its sole location in Shoreditch, East 
London. It is owned and operated by Jill (J). 
 
Hannah (H) approaches Jill with a view to purchasing the ‘Whole Lotta Chickens’ company. 
Hannah owns several restaurants herself and believes she can turn the restaurant into a 
successful country-wide franchise.  
 
Hannah hires a team of experts to value ‘Whole Lotta Chickens’ on the basis of market 
research, consumer surveys and the company’s financial records. The experts find that a fair 
purchase price would be in the range of £800,000- £1,000,000. A chicken restaurant of 
similar size and in a similar location would normally be worth around £100,000. The experts’ 
relatively high valuation is based substantially on the potential growth of a ‘Whole Lotta 
Chickens’ franchise thanks to its unique, special chicken recipe (that is known only to Jill) 
and strong brand recognition as evidenced from the promising sales of merchandise and 
social media following. 
 
Hannah offers Jill £800,000 to purchase the ‘Whole Lotta Chickens’ company. Jill is both 
delighted and surprised at the high amount of the offer. Hannah explains, in person, to Jill 
that the secret chicken recipe formed a significant part of the valuation that, in turn, formed 
the basis of the offer. Jill replies that she is more than happy to give her secret recipe to 
Hannah once the deal is done. 
 
Hannah prepares a written agreement that both Jill and Hannah sign. The written agreement 
provides that Jill is to transfer the restaurant and all merchandise located at the Shoreditch 
premises to Hannah. In addition, the written agreement provides that Jill is to transfer the 
right to use the ‘Whole Lotta Chickens’ name for commercial purposes.  
 
The written agreement further states that Jill is to work at the restaurant for 1 month after the 
agreement is signed to ensure a smooth handover, at which point Hannah assumes Jill will 
hand over the secret recipe. The written agreement does not expressly mention that Jill must 
give the secret chicken recipe to Hannah nor does the written agreement expressly prevent 
Hannah Jill from disclosing the recipe to anyone else. However, it is customary in the 



restaurant industry that the sale of a restaurant includes any secret recipes and prohibits the 
vendor from using or disclosing those same recipes in the future. Indeed, Hannah considers it 
so obvious that she decides it does not require spelling out in the written agreement. 
 
A few days after the written agreement is signed, Jill remembers that she has some remaining 
merchandise at home. Specifically, she has enough stock of T-Shirts with the ‘Whole Lotta 
Chickens’ logo and non-branded chicken-shaped hats to last about 6 months based on 
previous sales. Jill writes in an email to Hannah that she promises to give these items to 
Hannah “in consideration of the great deal you gave me”. Hannah responds “Thank you, that 
sounds great!" 
 
1 month after the written agreement is signed, Hannah is having some difficulties with Jill. It 
turns out that Jill has been employed as a consultant for a new chicken store franchise, ‘Lots 
More Chicken’ (LMC), recently started by multi-millionaire Andrea (A). Jill refuses to give 
Hannah the secret chicken recipe and, in addition, the chicken from ‘Lots More Chicken’ 
tastes suspiciously similar to that of ‘Whole Lotta Chickens’. Jill claims that nothing in the 
written agreement said she had to hand over the recipe or prevented her from disclosing it in 
the future. 
 
To add to Hannah’s woes, Jill has not given the merchandise he promised to give Hannah. 
Relying on Jill’s promise, Hannah has not yet re-ordered the popular ‘Whole Lotta Chickens’ 
T-Shirts or chicken-shaped hats and stands to lose some money due to decreased merchandise 
sales. In fact, Jill threw out the ‘Whole Lotta Chickens’ T-Shirts and gave the chicken-shaped 
hats to Andrea so they could be sold at ‘Lots More Chicken’ stores. 
 
Discuss whether, under English law of contract: 
 
(i) Jill’s failure to hand over the recipe to Hannah, and suspected handing over of the recipe 
to Andrea for her ‘Lots More Chicken’ restaurant, constitute breaches of contract; and 
 
(ii) Jill is obliged to give the ‘Lots More Chicken’ merchandise she promised to Hannah 
under the rules on consideration and/or promissory estoppel. 
 
It is not necessary to discuss remedies or misrepresentation. 
 
Please note that there was an error in the exam that was disclosed to the students c.45-60 
minutes into the 4h 45 min exam. Where the exam question read, "nor does the written 
agreement expressly prevent Hannah from disclosing the recipe to anyone else”, it should 
have read "nor does the written agreement expressly prevent Jill from disclosing the recipe to 
anyone else”. This is not a crucial point, but students should be afforded some leeway due to 
the mistake (e.g. if they proceed on the basis of the original text). 
 
The factual background is relatively long, but is not particularly complex and feeds into both 
Q2 and Q3 (the latter for MA students only). Additionally, the question is worth 60%/70% 
(MA/BA) as opposed to 40%/50% as it has often been the case in previous exams. 
Additionally, whilst there may be other issues embedded in the factual background, the two 
sub-questions (i) and (ii) focus the discussion considerably. Therefore, whilst students must 
digest a relatively lengthy scenario, doing so should not be overly difficult for a student with 
a good understanding of the course’s subject matter. 
 



There is no direction given as to whether students should spend more time on (i) or (ii). As 
this guidance indicates, a comprehensive response to (i) would require more detail. 
 
For (i), the question is whether Jill’s conduct amounts to a breach of contract. In order for 
that to be the case, handing over the recipe and preventing future disclosure must be terms of 
the contract. These are not express terms in the written contract. Whilst it could be argued, 
ambitiously, that the sale of a restaurant, as a matter of construction, includes its recipes, the 
question is directed primarily towards incorporation of prior oral statements and implied 
terms. A satisfactory answer would deal with both of these possibilities in a superficial 
manner or only one of them in a relatively comprehensive manner. 
 
As for the former issue, the question is whether Hannah’s oral statement regarding the 
importance of the recipe and Jill’s reply (that she is more than happy to give the recipe) could 
mean that handing over the recipe to Hannah is a term of the contract. A very good response 
might question whether preventing future disclosure of the recipe could be incorporated, 
since it appears that Jill and Hannah only appear to discuss Jill handing over the recipe to 
Hannah (and not future disclosure). 
 
A good response would begin by stating that, as a point of departure, if a contract is put down 
in writing, any statement appearing in that written agreement will usually be regarded as 
term, and any prior oral statement that is not repeated in the written agreement will usually be 
regarded as a representation, due to assumption that if statement left out of written 
agreement, the parties did not view the statement as important (citing e.g., Routledge v. 
McKay). A good response would also note the existence of the parol evidence rule (citing e.g. 
Henderson v Arthur), but mention that the rule is subject to a variety of exceptions, including 
where the contract was intended to be partly written and partly oral (citing e.g. J. Evans v 
Andrea Merzario (1976)). From here, a good response would consider the range of factors 
that the court takes into account in considering whether an oral statement forms part of the 
contract, including the strength, timing and importance of the statement. A very good 
response would critically assess the (limited) facts that are available from the question. For 
instance, the fact that Hannah said that the recipe formed a large portion of the (considerable) 
offer would point to the importance of the statement. There is no clear conclusion from the 
facts (especially since it is not apparent when the statement was made) - perhaps leaning 
slightly towards the conclusion that the statement regarding the handing over of the recipe to 
Hannah is incorporated as a term. 
 
A particularly thorough response might also consider whether or not there is a collateral 
contract. I.e. Hannah promises to sign the contract only on the assurance that Jill will hand 
over the recipe, citing e.g. Heilbut Symons v Buckleton. However, this rule is fairly outdated 
and is difficult for the plaintiff (in this case Hannah) to establish. At the very least, 
consideration does not appear to be in issue here as it often is for collateral contracts. 
However, there exists a more fundamental question of whether or not there is any 
(collateral) agreement at all here. 
 
The second aspect of (i) is whether a term can be implied or not. A good answer can deal 
with this fairly quickly - it it stated that “is customary in the restaurant industry that the sale 
of a restaurant includes any secret recipes and prohibits the vendor from using or disclosing 
those same recipes in the future.” This suggests that a term could be implied by custom 
(Smith v Wilson) or trade usage (British Crane Hire v Ipswich). Whilst such terms are rarely 
implied in practice, the facts available in the question appear to support such an implication. 



 
A very good answer might also consider whether a term could be implied in fact. The 
sentence, "Indeed, Hannah considers it so obvious that she decides it does not require spelling 
out in the written agreement” was intended to prompt discussion on this - but if a student 
finds that a term could be implied through custom or trade usage, it is not necessary to spend 
much time on this point. Going down this path would involve applying the factors as laid out 
by Lord Neuberger in the Marks and Spencer v BNP Paribas case (tweaking the PC’s 
approach in BP Refinery v Shire of Hastings): 1. it must be necessary to give business 
efficacy to the contract, so that no term will be implied if the contract is effective without it 
OR it must be so obvious that "it goes without saying”; 2. it must be capable of clear 
expression; and 3. it must not contradict any express term of the contract. An excellent 
response might consider in detail whether the obviousness and/or business efficacy tests are 
satisfied. This may be an 'unusual case’ (to quote Lord Neuberger in Marks and 
Spencer) where only the former is satisfied. 
 
For (ii), a good answer would conclude that Jill is not obliged to give the merchandise for 
Hannah. A satisfactory response would remark that promissory estoppel is not applicable 
(due, inter alia, to the sword/shield rule). As for consideration, there are several observations 
that could be made. First, that the wording of the promise - “in consideration of” - does not 
necessarily mean that there has been consideration (as clearly stated in Re McArdle). Second, 
this is a clear instance of consideration being ‘past’ (citing e.g. Re McArdle; Roscorla v 
Thomas; Eastwood v Kenyon) as the promise to give the merchandise follows the act of 
signing the deal. And third, that Hannah’s reliance is not enough (this is relevant for estoppel, 
which is not applicable). The issue of past consideration is tricky and often confuses students, 
so an incorrect conclusion here does not necessarily display unsatisfactory knowledge. It may 
be plausible to find consideration some other way (for instance, by arguing that freeing Jill 
from having to store or dispose of the merchandise could be a benefit to Jill) but certainly this 
does not appear to be a case where Williams v Roffey can be applied. 
 
 
 
Q2 
 
Consider the following variation to the scenario in Question 1.  
 
The written agreement between Hannah and Jill contains the following clause: 
 
Jill agrees not to work in the restaurant industry for one (1) year after the parties have 
signed the contract. If this is not complied with, Jill must pay Hannah the sum of £800,000. 
 
Discuss whether this clause is an unenforceable penalty clause under English law of contract. 
 
 
This provision gives rise to issues not dissimilar to the case of Cavendish Square Holding v 
Talal El Makdessi (2015), which (along with Parking Eye v Beavis (2015), which was 
decided alongside Makdessi) was in the list of cases that students were required to be familiar 
with. This recent SC case has provided more nuance to the Dunlop v New Garage Motor 
(1915) test that was previously applicable with regards to liquidated damages / agreed 
damages / penalty clauses. A satisfactory response would apply the Makdessi judgment to the 
situation at hand. 



 
The overarching test, as stated in Makdessi, is that an unenforceable penal clause is one 
which "imposes a detriment on the contract-breaker out of all proportion to any legitimate 
interest of the innocent party in the enforcement of the primary obligation” (Makdessi [32]). 
Factors that may be taken into account include the size of the specified sum compared to the 
size of the greatest possible loss; any other legitimate interests of the parties, and whether the 
specified sum is proportionate to achieve the objectives of that legitimate interest; and the 
relative bargaining position of the parties. 
 
From the facts available, and the guidance given in Makdessi, this case is fairly marginal - 
students can conclude either way. On one hand, the agreed damages amount is probably 
greater than the greatest possible loss from a breach, as it provides for the whole purchase 
price to be returned. In addition, compared with Makdessi, Jill does not appear to be as 
sophisticated an operator, so it is questionable whether this is “a negotiated contract between 
properly advised parties of comparable bargaining power” (Makdessi, [35]). On the other 
hand, Hannah does not appear overly sophisticated herself - though she did have a team of 
experts advising her on the valuation and owns several other restaurants. And, clearly, 
Hannah does have a legitimate interest that the clause is attempting to protect. It is 
questionable whether the sum specified is proportionate to achieving the legitimate interest, 
though this could be argued either way, particularly given the disparity between the valuation 
given to WLC (£800,000-£1,000,000) and subsequent purchase price (£800,000) and “a 
chicken restaurant of similar size and in a similar location” (£100,000). Much of this 
disparity is attributable to the very thing that the clause is attempting to protect. 
 
A very good to excellent response would argue a variety of such factors that pull in both 
directions as to the question of whether the clause is penal or not, and/or compare the present 
case to Makdessi and Beavis. 
 
 
 
Q3 
 
Consider the following variation in the scenario from Question 1: Hannah had originally 
intended to place a so-called ’non-compete’ clause that would have prevented Jill from 
working for another restaurant for a period of 1 year (similar to the clause contained in 
Question 2).  
 
However, before preparing the written agreement, Jill told Hannah: “I’ve just accepted a 
position at 8Coin Industries (8CI) as a cryptocurrency consultant once I’ve finished my 
month working for you. Then, it looks like I’m finished with the restaurant industry.” Relying 
on this, Hannah decided against including a non-compete clause in the written agreement 
with Jill. 
 
It turns out that 8Coin Industries is the parent company of ‘Lots More Chicken’, and like 
‘Lots More Chicken’, is owned by Andrea. Jill was unaware of this at the time she made the 
aforementioned statement to Hannah; Jill had been led to believe by 8Coin Industries that she 
was employed to provide advice regarding 8Coin Industries’ various cryptocurrency 
ventures. However, a few days before Jill signed the written agreement with Hannah, Andrea 
informed Jill that she would be re-assigned to work as a consultant on 8Coin Industries’ new 
‘Lots More Chicken’ franchise.  



 
Jill does not inform Hannah of this new information before both sign the written agreement. 
 
Discuss whether Jill’s conduct amounts to an actionable misrepresentation under English law 
of contract. Further, assuming that Jill’s conduct amounts to a negligent misrepresentation, 
briefly outline the remedy or remedies that may be available to Hannah. 
 
It is not necessary to address the law on negligent misstatement. 
 
The ‘discuss’ part of the question is focused on whether Jill is obliged to disclose to Hannah 
updates regarding her new employment. A good answer would note that, under English law 
of contract, there is no overarching, general duty to disclose facts which if known would 
affect the other party’s decision to enter into the contract (citing e.g. Keates v The Earl of 
Cadogan (1851); Turner v Green (1895); Bell v Lever Bros. Ltd. (1932)). 
 
However, per With v O’Flanagan, if a statement, which was true at the time it was first made, 
becomes (due to change of circumstances) no longer true (prior to the contract being made), 
then party who made statement has a duty to inform the other party about the change. It 
appears as though Jill’s conduct is captured by this exception to the disclosure rule; the 
statement “It looks like I’m done with the restaurant industry” appears factually incorrect. 
However, there is room to argue the other way - it is not clear what Jill’s role as a 
‘consultant’ for LMC would be. 
 
There may also be something to said of future intention - i.e. whether a statement of future 
intention (in this case, Jill’s future intention not to work in the restaurant industry) must be 
updated if that intention changes - however, this was expressly mentioned in the lectures that 
it was not directly examinable so there is no need to consider that aspect. 
 
That Hannah was induced by this misrepresentation need not be addressed explicitly - it is 
relatively obvious since the question expressly states that Hannah “relied on” Jill’s statement 
(to elaborate, did the representation play a real and substantial part in inducing the 
representee to act? Dadourian Group v Simms; Hayward v Zurich). However, a student may 
question whether or not reliance resulting in drafting the contract in a particular way, as 
opposed to entering into it at all, is sufficient to be an inducement. 
 
The question does not expressly ask students to adjudge what type of misrepresentation it is 
(fraudulent, negligent or innocent) if the student finds that a misrepresentation has ocurred. 
However, a student that takes the time do to this should be rewarded by markers. 
 
Finally, the question asks students to ‘briefly outline’ the remedies on the assumption that 
there is a negligent misrepresentation. A satisfactory response would point out that the 
remedies available are rescission and/or damages. A good response would also point to the 
statutory basis for this - section 2(1) of the Misrepresentation Act for damages + rescission; 
section 2(2) for damages in lieu of rescission if “the court… [is] of the opinion that it would 
be equitable to do so”. A very good response would briefly remark on the measure of 
damages and perhaps the practical outcome if rescission were awarded. 
 
 
 


