
UiO	English	Law	of	Contract	Exam	Spring	2019	–	Questions	and	Marking	Guidance.		

Peter	Davis,	NRCCL.	

Preliminary notes: 

Students have been asked to answer the following questions in connection with the 
following case scenarios, applying English law of contract. Questions are weighted 50/50 for 
Bachelor’s level (Q1 and Q2 only) and 40/40/20 for Master’s level (Q1,Q2,Q3). 

The exam is not especially tough; thus, there is no need to be lenient or mild in grading the 
answers. 

Q1.	Assume	that	the	British	Virgin	Islands	are	subject	to	English	law	and	that	all	contracts	
concerned	are	under	English	law	of	contract.	

Xavier	(X)	is	a	businessman	who	is	organising	a	music	festival,	Lyte	Festival.	The	music	
festival	is	on	15	May	on	a	remote	island	in	the	British	Virgin	Islands.	

One	of	the	contracts	that	X	enters	into	is	with	Great	Stages	(GS),	to	construct	the	stage	
that	the	musicians	will	perform	on	for	a	total	contract	price	of	£500,000.	The	price	
reflects	not	only	the	cost	of	constructing	the	stage,	but	also	transporting	via	ship	it	to	
the	island	which	Lyte	Festival	is	taking	place	on.		

The	terms	of	the	signed	and	written	contract,	which	is	dated	1	February,	include	the	
following:	

Clause	10:	X	must	pay	GS	£100,000	as	a	deposit	for	the	stage	by	1	March.	

Clause	20:	GS	must	complete	construction	of	the	stage	by	1	May.	

Clause	30:	X	must	pay	GS	the	remaining	£400,000	by	5	May.	

Clause	40:	GS	must	begin	transport	of	the	stage	by	7	May.	

X	pays	GS	the	deposit,	and	GS	duly	completes	the	construction	of	the	stage	on	time.	
However,	on	5	May,	X	fails	to	pay	the	remaining	£400,000.	

GS	threatens	to	terminate	the	contract	on	the	basis	of	X’s	breach,	but	on	7	May,	after	
some	negotiation,	X	and	GS	agree	to	vary	the	terms	of	their	contract	via	a	telephone	call.	
Under	the	new	contract,	X	agrees	to	pay	GS	an	extra	£200,000,	with	the	payment	
(totalling	£600,000)	to	take	place	on	16	May	-	the	day	after	the	festival.	GS	also	agrees	to	
use	a	quicker	and	more	expensive	boat	to	make	sure	the	stage	arrives	in	time,	given	the	
delay	caused	by	X’s	non-payment.	The	next	boat	available	leaves	on	11	May,	giving	just	
enough	time	for	it	to	arrive	at	the	festival	ready	for	15	May.	

After	their	telephone	call,	however,	GS	contacts	some	of	the	other	vendors	of	Lyte	
Festival	and	finds	out	they	have	been	late	in	receiving	payment	from	X	too.	They	also	



find	out	that	X	has	several	cases	pending	against	him	by	companies	trying	to	recover	
money	owing	to	them	from	X’s	previous	business	ventures.	

As	a	result,	on	10	May,	GS	contacts	X	to	say	that	they	are	terminating	the	contract	with	X	
and	won’t	be	delivering	the	stage.	They	argue	that:	

1. X’s	breach	of	the	written	contract	dated	1	February	by	failing	to	pay	
the	£400,000	by	5	May	was	a	repudiatory	breach	that	entitled	GS	to	terminate;		

2. alternatively,	the	oral	agreement	on	7	May	is	not	a	binding	contract	due	to	lack	of	
consideration;	and	

3. alternatively,	assuming	the	oral	agreement	of	7	May	is	a	binding	contract,	X	will	
be	unable	to	fulfil	his	obligations	under	this	new	contract,	enabling	GS	to	
terminate.	

X	is	furious.	Without	a	stage,	his	festival	will	be	a	disaster.	He	intends	to	go	to	court	to	
attempt	to	compel	GS	to	deliver	the	stage.	

Discuss	whether	GS	is	obliged	under	English	contract	law	to	deliver	the	stage	and,	
assuming	GS	is	obliged	to	deliver	the	stage,	whether	X	is	likely	to	be	awarded	an	
order	of	specific	performance	forcing	GS	to	deliver	the	stage.	

It	is	not	necessary	to	discuss	remedies	that	GS	might	be	entitled	to.	

	

As the text suggests, this question can be divided into the following parts, which a good 
answer must address all of: 

1. whether X’s breach of the written agreement is a repudiatory breach (and GS has 
retained their right to terminate); 

2. whether the oral agreement on 7 May is binding; 
3. whether X is in anticipatory breach of the oral agreement; and 
4. whether X can get an order for specific performance. 

1. A good answer would note that, clearly, X has breached clause 30 by failing to pay on 
time and that whether GS can terminate on the basis of this breach turns on whether X’s 
breach was repudiatory – i.e. a breach of a condition or sufficiently serious breach of an 
innominate term. An excellent response would consider both of these possibilities in some 
detail (unless they convincingly conclude that the term is a condition, in which case it is not 
necessary to discuss whether it is a sufficiently serious breach of an innominate term).  

As to whether cl. 30 is a condition, a student might cite the HoL Schuler AG v Wickman 
decision which held that a condition is a term “of a fundamental character going to the root 
of the contract OR [a term that] the parties have chosen to stipulate that it [is a condition]”. 
A very good to excellent response might note that, whilst the word “must” is not as strong 
as stipulating explicitly “it is a condition” or that “time is of the essence” (citing e.g. Lombard 
North Central v Butterworth), in its context, particularly given the sensitive time-frames in 
the contract, time for payment might be “of a fundamental character going to the root of 



the contract” here. Students are not expected to have a particularly strong understanding of 
the rules of contractual construction (e.g. that the word ‘must’ should be construed 
consistently throughout the whole contract), though a strong response would refer to one 
or more cases that enounce contractual construction rules such as those referred to above 
but also the recent SC/HoL cases of Arnold v Britton (2015), Wood v Capita Insurance 
Services (2017), Rainy Sky (2011) and/or West Bromwich (1998) and apply those to the 
contract (or, at least, to the limited clauses and information available to them). 

As to whether there is a sufficiently serious breach of an innominate term (Hong Kong Fir 
Shipping: “Does the occurrence of the event deprive the party who has further undertakings 
still to perform of substantially the whole benefit which it was the intention of the parties as 
expressed in the contract?”), again, a student could conclude either way here – but those in 
the excellent range will discuss the facts of the present case with some detail. 

A very good answer would also query whether, assuming X has repudiated the contract, GS 
has retained their entitlement to terminate the contract, or has lost that right through 
affirmation. Students can decide either way on this point, but an excellent answer would 
examine GS’ conduct and discuss whether there is an unequivocal conveyance to affirm the 
contract (citing e.g. Stocznia Gdanska v Latvian Shipping or Vitol SA v Norelf (The Santa 
Clara) or, given that the right to treat contract as repudiated is not lost by mere lapse of 
time, the right may still be available. 

2. The main issue here is consideration. A student may also choose to talk about certainty 
and completeness, which is worthwhile to consider but not necessary to address in any 
detail, since the oral variation appears to simply modify the original written agreement 
(which appears to be complete and certain). 

With regards to consideration, the issue is somewhat of a red herring. A good answer would 
note that the variation is supported by fresh consideration on both sides. GS is not merely 
fulfilling their existing contractual duty for extra money – they are going beyond this duty by 
agreeing to use a more expensive boat for delivery and by extending the date of payment to 
their disadvantage. A poor response might go down the Williams v Roffey / MWB v Rock / 
Foakes v Beer ‘practical benefit’/ ’obviation of a disbenefit’ line of case law, but this is not 
applicable given that there is clearly fresh consideration provided by GS here. 

3. Thirdly, whether X is in anticipatory breach of the contract is again a question that 
students may conclude either way. A good answer would recognise that it appears, from X’s 
seemingly precarious financial situation, that it will not be able to perform its contractual 
obligation (citing e.g. The Mihalos Angelos). However, a very good response might argue 
that X, by recently renegotiating the contract, has not evinced an intention not to be / 
unwillingness to be bound (cf. Hochster v De La Tour). 

An excellent answer might also compare this to case to Geden Operations v Dry Bulk Handy 
Holdings – a mentioned in both the Poole textbook and in class. In that case, the court 
stated that words from a 3rd party giving rise to uncertainty of future performance will not 
necessarily be enough to demonstrate an intention not to be bound by a contract. 
Therefore, the fact that X’s other vendors have told GS that they have experienced 



difficulties getting money from X may not be enough for GS to establish anticipatory 
repudiation.  

4. In practice, an award for SP with such time-frames would likely be impossible – with X’s 
best chances being a mandatory ex parte injunction. However, scarce attention was paid to 
injunctions in class, which is why the question asks if X may be able to get an award of SP. A 
student that points out that an injunction could alternatively be sought should be rewarded 
by markers, but a student should not lose marks if they don’t. 

A good answer would explain that SP is an equitable remedy, discretionary, that will 
typically only be awarded where damages are an inadequate remedy. A very good response 
would also question whether X has come to equity with clean hands, given his prior breach 
(though of the previous contract) and potentially fraught financial situation (i.e. he cannot 
live up to his end of the bargain). An excellent response might also note that since the 
contract is for a ‘one-off’ rather than long-term relationship (Argyll Stores), a court may be 
inclined to award SP in lieu of damages. Again, students can conclude on either side here, 
with the strength of their grade being dependent on their ability to correctly apply the law 
to the relevant facts available to them.	  



Q2.	Assume	the	following	events	takes	place	2	weeks	before	Lyte	Festival	(from	Question	
1).	

Sam	(S)	was	planning	to	attend	Lyte	Festival,	but	has	changed	his	mind.	As	a	result,	he	
posts	an	advertisement	for	his	Lyte	Festival	ticket	on	www.finn.uk	The	title	of	the	
advertisement	reads	“Lyte	Festival	ticket	for	sale	-	£1000	non-negotiable.	First	to	see	
will	buy!”	The	remainder	of	the	advertisement	contains	photos	of	the	ticket	and	links	to	
the	Lyte	Festival	website.	

Adam	(A)	sees	the	advertisement	and	arranges	to	meet	Sam.	They	meet	outside	Sam’s	
house.	Upon	seeing	the	ticket,	Adam	offers	Sam	£800	for	it.	Sam	responds	by	saying,	“no,	
the	price	on	the	advertisement	was	firm.	I’ll	only	accept	£1000."	

Just	as	this	discussion	is	taking	place,	Bruce	(B)	is	walking	down	the	street.	Bruce	and	
Sam	are	neighbours	and	good	friends.	Bruce	hadn’t	seen	the	advertisement	
on	finn.uk	but	overheard	the	conversation	between	Sam	and	Adam.	Bruce	says,	“hey	
Sam,	you’re	selling	your	Lyte	Festival	ticket?	Why	didn’t	you	tell	me?	For	£1000,	I’ll	take	
it!”	

Adam,	hearing	this,	decides	he	wants	the	ticket	for	the	£1000.	He	tells	Sam	that	he	
accepts	his	offer	of	£1000	for	the	ticket.	

As	it	turns	out,	Sam	is	only	pretending	to	sell	the	ticket.	He	is	writing	a	
paper	for	university	about	the	second-hand	market	for	concert	tickets,	
and	the	advertisement	on	finn.uk,	along	with	his	communications	with	Adam,	have	all	
been	part	of	an	experiment	to	gather	data	for	the	paper.	He	doesn’t	plan	to	actually	sell	
the	ticket	to	Adam	or	Bruce.	In	fact,	before	Sam	had	even	advertised	the	ticket	for	sale,	
he	asked	his	brother	Tom	(T),	"do	you	want	the	ticket	for	free?”	Tom	replied	“Yes”.	Sam	
wanted	to	do	this	to	repay	Tom	-	Tom	had	helped	to	fix	Sam’s	roof	a	few	months	earlier	
and	Tom	hadn’t	asked	for	any	money.	

Discuss	the	existence	of	any	contract(s)	from	the	facts	above.	Do	not	discuss	certainty	
or	completeness,	remedies,	misrepresentation,	frustration	or	mistake.	

 

This is a fairly straightforward question about offer, acceptance, consideration and intention 
to create legal relations that contains enough factual nuances to allow a well-prepared 
student to demonstrate their understanding of contractual formation. 
 
A good answer would note, at some stage, that courts generally apply an objective test of 
agreement (citing e.g. RTS Flexible Systems v Molkerei). This is particularly relevant for the 
‘university paper’ aspect - that despite the fact that S subjectively didn’t intend to sell the 
tickets to A or B what is relevant is whether S objectively can be taken to (i.e. in the eyes of 
a reasonable observer placed in promisee’s position). 
 
As to whether there is a contract between S and his brother T, there are two issues. One is 
the lack of consideration for S’ promise: the ticket is purportedly given “for free”. A very 
good answer would also note that the fixing of S’ roof earlier is not good consideration as 



the consideration is past (citing e.g. Roscorla v Thomas; Eastwood v Kenyon). Therefore, 
there cannot be a binding contract for the ticket between S and T. 
 
Also at issue is intention to create legal relations. A good answer would note that as T is S’ 
brother and B is S’ friend, there is a rebuttable presumption that the parties in both 
instances did not intend to create legal relations (citing e.g. Merritt v Merritt for family; 
Coward v MIB for friends). Whether this presumption is rebutted depends on how the 
response applies the facts of the case that are available to them. Although not necessary to, 
a particularly astute response might reference the recent case of Blue v Ashley (2017), which 
dealt with intention to create relations in a more casual commercial setting, and thereby 
question whether a presumption applies either way in the case of B and S.  
 
A good answer would, at some stage, examine whether the various communications from S 
are offers (i.e. an expression by one party of willingness to contract on certain terms and 
without further negotiation, which is capable of immediate transformation into an 
agreement by another party’s acceptance).  
 
A good answer would note that advertisements, like S’ post in finn.uk, are typically 
invitations to treat. However, an excellent answer might identify that the language used in 
the advertisement (“first to see will buy!”) could be precise enough to constitute an offer to 
the ‘first to see’ (citing Carlill or even better, Grainger v Gough or Lefkowitz v Great 
Minneapolis Surplus Store). Therefore, there may be an offer to A that is capable of 
immediate acceptance (Gibson v MCC), since it appears A is the ‘first to see’ the tickets.  
 
A very good response would note that, even if the advertisement is an offer to A, this is 
likely killed by his counter-offer (citing e.g. Butler Machine Tool Co) and that, as such, A’s 
attempt to accept the original offer is futile. However, an excellent response might also 
discuss whether “I’ll only accept £1000” may itself be an offer or counter offer (i.e. that, 
taken objectively, the communication is made with an intention to be bound by acceptance 
of the terms of the offer) or, alternatively, a mere supply of information (citing e.g. Harvey v 
Facey or Gibson v MCC). 
 
As to whether B has accepted an ‘offer’, students are permitted to take different 
approaches. On one hand, S’ statement “I’ll only accept £1000” may be directed solely at A  
and/or just a supply of information. As such, it is either not an offer or not an offer that B is 
capable of accepting. On the other hand, although somewhat of a stretch, a student might 
argue that the language of S’ statement was a unilateral offer made to the world at large 
(citing e.g. Carlill). As an aside, a particularly creative student might also (citing e.g. R v 
Clark) note that a person must know of an offer in order to accept it, meaning that the 
finn.uk advertisement cannot be an offer to B. 
 
  



Q3.	Assume	the	following	variation	of	the	scenario	in	Question	1:	after	the	oral	variation	
of	the	written	agreement	(which	you	can,	for	the	purposes	of	this	question,	assume	was	
a	binding	contract),	GS	does	in	fact	begin	delivery	of	the	stage	on	time,	by	placing	it	on	
the	boat	leaving	11	May.		

However,	before	the	stage	can	reach	the	island	that	Lyte	Festival	is	on,	it	is	intercepted	
and	seized	by	customs	authorities	of	the	British	Virgin	Islands.	The	customs	authorities	
assess	the	import	tax	of	the	stage	at	£10,000.	However,	X	owes	the	customs	authorities	
another	£1	million	in	import	taxes	from	the	other	festival-related	items	he	has	brought	
to	the	British	Virgin	Islands	for	the	music	festival.	The	customs	authorities	refuse	to	
release	the	stage	until	the	full	amount	owing	to	them	is	paid,	and	X	cannot	afford	to	pay	
it.	

As	a	result,	the	stage	is	not	delivered	in	time	for	the	festival.	After	the	festival,	X	does	not	
pay	and	GS	sues	X,	seeking	the	£600,000	they	believe	is	owing	to	them.	However,	
X	counter-sues	for	the	£100,000	deposit	he	originally	paid,	claiming	that	the	contract	
was	frustrated	and	he	is	entitled	to	a	return	of	his	deposit.	

Discuss	whether	the	contract	has	been	frustrated.	Additionally,	assuming	that	the	
contract	was	frustrated,	discuss	whether	Xavier	can	recover	the	£100,000	deposit	
under	the	Law	Reform	(Frustration	of	Contracts)	Act	1943.	

A good answer would find that the contract is likely not frustrated, for a number of reasons. 
First, that clearly, whilst the event makes performance more difficult or onerous, it does not 
make it impossible (since payment of the outstanding custom fees would overcome the 
event). A good answer would reference Davis Contractors v Fareham and/or Amalgamated 
Investments v John Walker & Sons. 
 
A very good response might also elaborate by pointing out that the event was foreseeable 
(and in all likelihood, an ordinary contract of this kind would have a provision stating the 
party responsible for such fees) and also potentially the fault of X since the amount 
outstanding is presumably payable by him (citing e.g. Maritime National Fish v Ocean 
Trawlers and The Super Servant Two). As such, X cannot rely on frustration to avoid paying 
GS. 
 
On the second part, it is not necessary for students to discuss the common law rules in this 
situation as it expressly refers to the Law Reform (Frustration of Contracts) Act 1943. 
However, a student should not be marked down if they choose to embark on a discussion of 
the common law situation, as long as they also answer the statutory aspect. 
 
A good answer would note that, under s 1(2) LR(FC)A, money paid in advance is recoverable 
(in this case by X), however, the statute provides the court with a discretionary ability (“the 
court may”) to allow the recipient of the payment (in this case GS) to retain part of the 
payment where that party “incurred expenses before the time of discharge in, or for the 
purpose of, the performance of the contract.” A very good response would conclude that, 
assuming that GS’ expenses were >£100,000, a judge ‘may’ allow them to keep that deposit.  
 



It is not necessary to discuss s 1(3) of the Act, given that the question is directed solely to 
whether X can recover their deposit, and not whether GS may be able to recover any of 
their expenses in excess of the £100,000 from X. 


