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The English doctrine of indemnity for compliance with time charterers’ orders 
– does it exist under Norwegian law? 

By Trond Solvang 

 

1. Introduction 

The English doctrine of indemnity for compliance with time charterers’ orders essentially 
means that if a shipowner incurs losses in the course of following the charterer’s instructions 
as to the employment of the ship, such losses are recoverable against the charterer under an 
implied right of indemnity.  The rationale is that when the charterer is granted freedom to 
decide the manner in which the shipowner must perform, the charterer must also bear the 
risk of what may befall the shipowner when so performing, in the charterer’s interest. 
Accordingly, rather than letting the loss remain where it falls – on the shipowner – it is 
allocated to the charterer.1  

From a Norwegian perspective this doctrine is of particular interest. Norwegian lawyers are 
familiar with various types of contract-law principles that, among other things, assist in the 
construction of contracts. Generally speaking, English law takes a more restrictive approach: 
construction consists of giving effect to the express wording of the contract and terms are 
implied only if they are necessary to make the contract work; to give it “business efficacy”.2 
However, in the context of time chartering and indemnity for compliance with orders, these 
restrictions on implying terms into a contract seem not to apply so stringently under English 
law. Rather, the doctrine seems to constitute an overall framework within which a 
charterparty is construed, reflecting a long-held belief in the industry that a shipowner 
enjoys this type of protection.3  

In turn this suggests that this area of that law should be well suited to a comparative 
analysis. How does the English law approach, which addresses an essential aspect of risk 

                                                           
1See e.g. The Georges Christos Lemos [1993] 2 Lloyd’s Rep 407: “Under a time charter party the shipowner puts 
the vessel at the disposal of the charterer, who can chose for himself what cargoes he shall load and where he 
shall send the ship ….. When deciding who has to bear the consequences of a choice being made in one way 
rather than the other, it is reasonable to assume that the consequences shall fall upon the person who made the 
choice, for it is the charterer who has the opportunity to decide upon the wisdom of the selection which he 
makes.” See also The Athanasia Cominos [1990] 1 Lloyd’s Rep 277 and The Island Archon at footnote 11 infra. 

2 Or to satisfy the so-called officious bystander test, see Chitty on Contracts, Volume 1, 28th ed., London, 1999, 
p. 643 et seq. 

3 See the discussion of The Island Archon, infra. 
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allocation in time chartering, compare with that taken by Norwegian law? Does the English 
doctrine exist under Norwegian law? 

2. The English doctrine – as reflected in The Island Archon 

Before embarking on a comparison, we should add something more about the doctrine itself 
– perhaps even asking whether the doctrine really exists under English law. For example, 
given the elaborate wording of today’s charterparties, is there really a need for the gap-
filling performed by such a doctrine? Moreover, does the doctrine have so many loose ends, 
for example in respect of causation, that its core area cannot readily be identified?  

Such questions are best answered by looking at case law. The Court of Appeal decision in 
The Island Archon from 19944 may serve to illustrate both how the doctrine is given effect, 
and also the restrictions on the scope of its application. 

The ship was ordered on a voyage from a European port to Basrah, Iraq.  Upon discharge at 
Basrah, the local receivers claimed cargo shortage against the shipowner. The claim was no 
doubt fictitious, but the shipowner (in practice, its P&I club) had no choice but to pay 
because security had been posted and the court system in Iraq turning a blind eye. The 
shipowner claimed against the charterer to recover the relevant costs under the doctrine of 
indemnity for compliance with time charterer’s orders. The shipowner succeeded 
notwithstanding the fact that the charterer’s orders for the ship to sail to Basrah were fully 
legitimate under the charterparty.5 The shipowner’s losses were found to be a direct 
consequence of the charterer’s orders and this was held to be a sufficient ground for the 
doctrine to apply. Apart from that finding, the case also contains helpful observations on the 
scope of the doctrine.  

Firstly, the doctrine’s scope may be restricted on the basis of the risks assumed by the 
shipowner at the time of entering into the charter. In The Island Archon, if the so-called 
“Iraqi system” had at that time been generally known in the industry, the shipowner might 
have been held to have assumed the risk of becoming victim of that system. The reasoning 
would have been that the shipowner could have protected himself, for example by excluding 
Iraq from the trading limits, but had chosen not to do so.6 As noted above, however, there 
had been no such general prior knowledge. 

                                                           
4 [1994] 2 Lloyd’s Rep. 227. 

5 It was not obvious from earlier authorities that an indemnity could be implied where the charterer’s orders 
did not constitute breach of charter nor were outside the scope of the charter, see the discussion by Evans L.J. 
at p. 232-234. 

6 Evans L.J., at p. 236. 
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Secondly, a general restriction operates based on those risks that a shipowner will normally 
be taken to have assumed as part of the very nature of time chartering: risks falling within 
the category of perils of the sea, and expenses incurred in the course of the ordinary 
navigation of the ship, will be the shipowner’s responsibility.7   

Thirdly, there is a restriction based on causation: there must be an unbroken chain of 
causation between the charterer’s order and the occurrence of the loss. For example, an 
intervening negligent act on the part of the shipowner will ordinarily break this chain of 
causation.8  

Fourthly, a restriction obviously applies if the express terms of the charter, properly 
construed, have the effect of excluding the operation of the doctrine.9 In The Island Archon, 
none of the above restrictions applied. In essence, the Iraqi system was an unforeseen event 
not covered by the charterparty, and the loss was allocated to the charterer in whose 
interest the ship was ordered to Basrah.  

Before turning to Norwegian law, we will make some further observations on the English law 
position.  

The first observation is perhaps somewhat provocative. Namely, it is generally recognized 
that in English law there is no implied duty of loyalty and good faith. That is no doubt 
correct, but in this particular area of time chartering, why would there be a need to impose a 
duty of loyalty on a charterer who is strictly liable to indemnify the shipowner for any 
adverse consequence? In this sense, the doctrine more than consumes any implied duty of 
loyalty.10  

                                                           
7 Evans L.J. at p. 235, referring i.a. to The Aquacharm [1982] 1 Lloyd’s Rep. 7 CA. 

8 Evans L.J. at p. 235-236 where he quotes Wilford, Time Charters, 3rd ed. 1989, p. 241. 

9 Evans L..J. at pp. 237-238. 

10 An important element of a duty of loyalty in the civil law systems is that a party shall have due regard for the 
interest of the other party when exercising its contractual rights. In that respect the very rationale of the 
English doctrine of indemnity for compliance with orders – see the next footnote – accords with such a duty of 
loyalty. This rationale can, on the other hand, be contrasted with the rationale applied in earlier English-law 
voyage-charter cases, where in the context of laytime and demurrage, a charterer was generally not obliged 
“to consult the convenience of the shipowner” when exercising its contractual right to order the ship to a 
specific berth, see e.g. Tharsis Sulphur v. Morel Brothers, 1353 [1891] 2 QB 647 (p. 652). On this latter point the 
Supreme Courts of the Scandinavian countries reached the opposite result, see Solvang, Forsinkelse i havn, 
Oslo, 2009, pp. 510-517. Obviously the considerations involved in time and voyage chartering may differ – a 
topic beyond the scope of this paper. The point is made merely as a reminder that certain aspects of (a civil 
law) duty of loyalty may also have their counterparts in English legal thinking.   
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The second observation relates to the point made earlier about the circumstances in which 
terms may be implied under English law: the “business efficacy” test. In this particular area, 
the test seems not to apply. Clearly the charterparty as such would have worked perfectly 
well without the shipowner being granted a right of indemnity for a claim for cargo shortage. 
Indeed, The Island Archon contains elaborate discussion on this point. The basis for applying 
the doctrine seems different in nature from the ordinary requirements for implying terms: 
the notion of an indemnity constitutes, so to speak, a shipping-industry matrix that is 
fundamental to any time charter. To quote from Sir Donald Nicholl’s speech: 

“Ultimately, the existence or not of an implied indemnity depends on the facts of the 
particular case. However, the established understanding in shipping circles is that the general 
rule is that the shipowner is entitled to look to the charterer for an indemnity against the 
consequences of complying with an order as to the employment of the ship … . This 
established general principle is part of the setting against which the charterparty is to be 
read and understood.”11 

The third observation goes to the complications associated with foreseeability and 
causation. To put it succinctly: if a particular event is a too foreseeable consequence of an 
order, the shipowner may be deemed to have assumed the risk of it; if a particular event is a 
too unforeseeable consequence of an order, the chain of causation may be broken. Hence, 
in neither of these situations would the doctrine apply. The point can best be illustrated by 
once again quoting part of Sir Donald Nicholl’s speech in The Island Archon:  

“In this context causation will be a useful tool in some instances, as where the loss arose from 
an intervening act of negligence. … However, it cannot be treated as adequate for all 
purposes. In the ordinary way, a foreseeable consequence of an act may well be regarded as 
caused by that act. But in this area of the law, the fact that a consequence is foreseeable, far 
from leaving the chain of causation unbroken, may have precisely the opposite result. The 
very fact that the loss flowing from charterers’ order was an ordinary unforeseeable risk may 
lead to the conclusion that it is not within the indemnity. So the application of conventional 
principles of causation will not always yield the answer.”12  

                                                           
11 Sir Donald Nicholls V.-C., at p. 238. Clearly the express terms of the charter provided no basis for an 
indemnity, hence Evans L.J. appears to apply the “business efficacy“ test at a more abstract level than 
ordinarily seen in English case law when stating, at p. 237: ”As Mr. Glennie [for the charterer] rightly submits, it 
is insufficient to justify an implied term that it would be “reasonable” for the shipowner to stipulate for an 
express term. Nevertheless the implication is justified, in my view, first by “business efficacy” in the sense that if 
the charterer requires to have the vessel at his disposal, and be free to choose voyages and cargoes and bill of 
lading terms also, then the owner must be expected to grant such freedom only if he is entitled to be 
indemnified against loss and liability resulting from it ….”. 

12 Ibid. 
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The fourth observation concerns potential overlap between the doctrine and express terms 
relating to breach of contract, such as, safe port obligations. The Evaggelos Th, from 197113 
may serve as example. The ship was rendered a total loss by Israeli gunfire after having been 
ordered to Suez during a ceasefire in the 1968 war. The charterparty contained a clause 
stating that the ship must only be ordered to places where she could “always lie safely 
afloat”. According to Donaldson J., this clause only contemplated navigational risks, not 
political unsafety. In the light of this finding, the judge instead implied a safe port obligation 
covering political unsafety.14 However, the charterer was held not to be in breach of that 
obligation due to the sudden outbreak of the war; the port had been prospectively safe 
when the order to proceed to Suez was given. The judge then proceeded to apply the 
doctrine of indemnity,15 but also in this respect held in favour of the charterer. The judge’s 
reasoning was that the proximate cause of the damage was the Israeli gunman who fired the 
shot, not the charterer’s order for the ship to sail to Suez.16   

This type of hand-in-hand application of various bases for recovery of losses from the 
charterer will however be excluded if the charterparty contains express provisions dealing 
with the precise risk in question. For example, applying the doctrine of indemnity in addition 
to an express safe port warranty would – in the words of Evans L.J. in The Island Archon 
(page 235) – “make it unnecessary to consider whether the charterer’s order was given in 
breach of the charterparty, so as to found a claim in damages, because the charterers would 
be liable in any event.” Hence, the doctrine will yield to express wording, although the 
interaction between the two may be complicated.17 

                                                           
13 [1971] 2 Lloyd’s Rep. 200 Q.B. 

14 It may not be obvious that a safe port obligation would have to be implied if the relevant risk is not covered 
by an express warranty, see The A.P.J. Priti [1987] 2 Lloyd’s Rep. 37 CA which was a voyage charter case where 
the charterer was given a right of selection among various named ports, and where Bingham L.J. stated: “There 
is no ground for implying a warranty that the port declared was prospectively safe because the omission of an 
express warranty may well have been deliberate, because such an implied term is not necessary for the business 
efficacy of the charter and because such an implied would at best lie uneasily beside the express terms of the 
charter.” Admittedly these considerations might be more apt in a voyage charter than time charter context but 
they nevertheless illustrate the point that implication of the doctrine of indemnity may not be obvious; in 
principle it boils down to a question of construction of the contract. 

15 The charter was based on the NYPE form where clause 8 set out the charterer’s right of employment but with 
no express indemnity provision; hence the right of indemnity was implied.  

16 See also The Erechtion [1987] 2 Lloyd’s Rep. 180 QB, where damage suffered by the ship from a submerged 
object when entering port was held not to constitute breach of an express safe port warranty but nonetheless 
gave rise to a right of indemnity, subject only to the requirement of causation. 

17 See further discussions by David Foxton QC, Indemnities in Time Charters, at p. 99 et seq. in the book, Legal 
Issues Relating to Time Charterparties (edited by D. Rhidian Thomas), London, 2008. 
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3. The function-based approach under Norwegian law 

The above selected observations arise from what are, from a Norwegian perspective,  the 
idiosyncratic nature of English law, with its system whereby principles are identified and 
elaborated in case law. This creates a potentially complex system of partly intersecting rules 
and principles at various levels of construction – and the rules and principles within this 
system are not always easily reconcilable.  

However, returning to our question about the existence of the doctrine in English law, the 
short answer is that it does exist. We may now proceed to our next question: does the 
doctrine exist under Norwegian law? As already indicated, many of the idiosyncrasies at the 
periphery of the doctrine will probably not be found in Norwegian law. But our main interest 
is in the core of the doctrine: the charterer’s strict obligation (not dependent on negligence 
or other breach of contract) to indemnify the shipowner for the consequences of giving 
instructions as to employment of the ship. The answer is probably that some elements of the 
doctrine can be found, but not as sweepingly expressed as under English law. To take some 
examples from the Maritime Code:  

Firstly, there is some similarity in the area of the issuance of bills of lading. If the shipowner 
becomes liable for cargo claims under bills of lading that contain more onerous terms than 
those of the charterparty, he has a right of indemnity.18 This resembles the English doctrine: 
the charterer is free to choose the contents of the cargo documents and thus should bear 
the consequences incurred by the shipowner when acting, so to speak, in the charterer’s 
interest.19  

Secondly, the Code regulates the allocation of costs incurred during the course of a voyage. 
Essentially the Code provides that these – the so-called voyage variable costs – are for the 
charterers’ account unless they relate to the shipowner’s obligation to equip and maintain 

                                                           
18 Section 382 first paragraph. 

19 The indemnity under Section 382 is restricted to increased liability imposed by the terms of the bills of lading, 
not by mandatory liability rules (e.g. Hague-Visby as enacted by national legislation). Moreover, Section 382 
corresponds to Section 338 third paragraph regarding voyage chartering. In voyage chartering, there are 
parallel court decisions under English and Norwegian law: in the Vestkyst I, Nordiske Domme (ND) 1961.325, 
the Supreme Court held that third-party cargo liability imposed on the shipowner by reason of mandatory 
liability rules was outside the scope of the indemnity provision of the Code. Moreover, the liability exclusion in 
Gencon clause 2 was held to be insufficient contractual basis for a right of indemnity. In the English case The C. 
Joyce [1986] 2 Lloyd’s Rep. 286 QB it was similarly held that Gencon clause 2 did not provide a basis for 
indemnity, since the charterparty (an amended Gencon form) contemplated issuance of bills of lading that 
would be subject to mandatory liability rules, and hence the shipowner had assumed the risk of such increased 
liability. In time chartering, however, the legal position under the two systems seems to differ. The implied 
indemnity under English law seems, unlike Section 382 of the Code, to cover situations where increased liability 
is imposed by reason of mandatory legislation, see e.g. The Caroline P [1984] 2 Lloyd’s rep. 466 QB.  
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the ship.20 Moreover, if the shipowner, for some reason, were to incur expenditure for 
which the charterer was responsible under that scheme, the shipowner would have a right 
of reimbursement so that the costs would end up where initially intended.21 

Thirdly, the Code regulates a time charterers’ liability for causing damage to the ship, 
imposing a due-diligence obligation to order the ship only to safe ports.22 If the ship were to 
suffer damage without the charterer being in breach of that obligation, clearly there would 
be no basis to subject the charterer to a separate duty to indemnify the shipowner on the 
basis of the latter’s compliance with orders, or similar. 

Following these sundry examples, we turn to the concept of “functions”, which under 
Norwegian law plays an important role. A succinct comparison of the Norwegian approach 
with that of English law could probably be worded thus: “Risk must follow function” vs. “Risk 
must follow compliance with orders”.  

The Norwegian function-based approach involves identifying which party – the shipowner or 
the charterer – is responsible for performing what functions (operations) in the course of the 
performance of the contract. For example, the Maritime Code contemplates (as do most 
charterparty regulations) that the time charterer will be responsible for the functions of 
loading and discharging.23 Moreover, if the shipowner incurs liability towards third-party 
cargo owners, the Code provides the shipowner with a right of indemnity if such liability 
resulted from acts included within the charterer’s functions.24 According to the preparatory 
works for the Code, such a right of indemnity may extend also to other types of third-party 
claims against the shipowner, such as personal injury claims brought by stevedores who are 
injured in the course of the charterer’s performance of his functions.25   

It may perhaps be said that this very structure – based as it is on the parties’ functions – is 
close to the English, in that objective criteria relating to the charterer’s conduct give rise to a 

                                                           
20 Section 387. 

21 This kind of right of reimbursement formed part of the reasoning in the arbitration award, the Jobst 
Oldendorff, infra. 

22 Section 385 second paragraph. 

23 Section 381 first paragraph. 

24 Section 381 third paragraph. Conversely, there is no remedy if the cargo liability arose from the shipowner’s 
intervention in cargo operations that were prima facie the responsibility of the charterer. 

25 NOU 1993:36 p. 88.  The example given there contemplates fault on the part of the charterer or someone for 
whom he is responsible, but it seems that the same result would ensue if the shipowner were to incur liability 
without any such fault on the part of the charterer, see the Jobst Oldendorff, infra, and the recognition 
accorded to that case in NOU 1993:36 p. 68. 
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right of indemnity. That may be so, but there are also differences: the scope of the 
Norwegian doctrine is less sweeping than the English, and this may have a bearing in relation 
to issues covered by the above-mentioned peripheral idiosyncrasies of English law. For 
example, the intervening causes that may arise during a vessel’s sailing time, as well as 
during her port stays – which are of relevance under English law – are obviously potentially 
more numerous and more complex than the potential intervening causes relating merely to 
cargo operations that would be taken into consideration under Norwegian law.26 Likewise, 
there would not be the same potentially complex overlap between implied and express 
terms: the Norwegian approach would not entail any potential overlap between the 
principles governing indemnity and, for example, the operation of safe port clauses.  

Despite the above provisos, in many instances the two legal systems’ differing starting points 
might well lead to the same result. To take The Island Archon: rather than saying that a right 
of indemnity for the cargo claim arose from the ship having been ordered to Basrah, one 
would under Norwegian law probably reach the same result by saying that the claim arose 
from cargo-related functions that fell within the sphere of responsibility of the charterer. 

4. A tentative comparison of case law 

We now move one step further in our comparison by taking a closer look at case law.  

As chance would have it, there are two quite similar cases under the two systems: the 
English Commercial Court decision, The White Rose from 1969,27 and the Norwegian 
arbitration award, the Jobst Oldendorff from 1979.28 Both concerned liability imposed on the 
shipowner under U.S. law for personal injuries suffered by local stevedores in the course of 
cargo operations in the Great Lakes. Both shipowners claimed indemnities from their 
charterers. In the Norwegian case the shipowner succeeded, but in the English case he did 
not. 

In both cases it was held as a fact that the shipowner was not to blame for the incident. In 
both cases the charterer had procured the cargo operation, by engaging a local stevedoring 

                                                           
26 Hence under Norwegian law there would be no need to define the scope of navigational risks as an exception 
to an otherwise applicable doctrine of indemnity for complying with charterer’s orders, as would be the case 
under English law (see the discussion of The Island Archon, supra). On the other hand, under Norwegian law a 
line may have to be drawn between so-called voyage variable costs (being for the charterer’s account) and 
costs relating to the ship and the shipowner’s functions (being for the shipowner’s account).  

27 [1969] 2 Lloyd’s Rep. 52 QB. 

28 ND 1979.364.  
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company, but in neither case was the charterer to blame for the accident. The position of 
the subcontractors is less clear, but this did not affect the reasoning in either case.29  

In the Norwegian case the charter was based on the NYPE form and contained no express 
regulation of indemnity.30 The tribunal’s reasoning was essentially that this type of liability, 
imposed on the shipowner under local law, must be considered as part of the costs of the 
discharge, which was the responsibility (function) of the charterer.31 The fact that the 
charterer had ordered the ship to the place where the liability was imposed formed no part 
of the reasoning.  

In the English case the charter was based on Baltime, with its well-known clauses 9 and 13 in 
the shipowner’s favour. The indemnity provision in clause 9 was held to accord with the 
implied doctrine of indemnity. However, the shipowner’s claim failed, on the basis of 
causation.32 Donaldson J. stated:  

“The shipowners … have undoubtedly established that their “potential liability” to Mr. De 
Chambeau and their actual loss of £2935 5s. 5 d. were incidents of and occurred in the course 
of complying with the charterers’ orders to load grain at Duluth. But were they caused by 
such compliance? … What connected the accident with, and gave rise to, a potential liability 
and an actual loss were the provisions of Minnesota law. Unless it can be said that this law 

                                                           
29 As both cases were decided on the principles governing rights of indemnity and did not involve damages for 
breach.  

30 It merely contained rights of instruction as to employment, see the discussion of The Caroline P under 
footnote 19, supra. 

31 The essence of the reasoning states, at p. 369 (in  the author’s translation): “According to the charterparty 
and complementary rules relating to time chartering, it is the time charterer who shall procure and pay for the 
loading and discharging of the ship, and all expenses and other costs in that regard shall be borne by him. The 
costs of loading or discharging must also include whatever third-party liability is incurred as a result of the 
loading or discharge, irrespective of the basis of liability. …. From what has been said it follows that it is the time 
charterer, Wilson, who internally, in relation to the shipowner, Oldendorff, must bear the costs of the discharge 
of the Jobst Oldendorff in Stapleton on 21 October 1968, including the liability vis-à-vis the longshoreman,  
Lopez, incurred by reason of the discharge – always provided that the shipowner  or someone for whom he was 
responsible, was not to blame. The fact that liability under U.S. law is imposed on the shipowner, and that the 
shipowner in the first instance must pay such damages, is immaterial to their internal allocation. That allocation 
must if necessary be effected by way of indemnity, and the basis for such indemnity is, as stated, the general 
principles of contract law. No express contractual basis is required; but the contract must of course not 
expressly exclude such indemnity.” 

32 It is worth noting that the shipowner argued that the fact that cargo operations belonged within the 
charterer’s responsibilities, combined with the exceptions clause in the shipowner’s favour in Baltime clause 
13, must lead to a right of indemnity (at p. 58-59) – a line of argument similar to that of the shipowner in the 
Jobst Oldendorff. Donaldson J. did however not address this in detail as the case was decided on causation (p. 
59). 
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was so unusual as to constitute Duluth a legally unsafe port to which the vessel should not 
have been ordered – and no such contention is advanced – or that the time charterers 
engaged stevedores who were incompetent by legal standards, which is negative by the 
finding of fact, I do not consider that there is the necessary causal connection between the 
order to load and the loss.”33 

The White Rose judgment has been criticized for confusing the concepts of unsafe port and 
breach on the one hand with that of a right of indemnity on the other. Accordingly it may be 
worth looking at subsequent cases to try to come to grips with the issue of causation as 
expressed in The White Rose. In  1998 in The Eurus,34 Rix J. put it like this:  

“What is puzzling about [the White Rose] is the suggestion that the finding of unsafety was 
necessary to the operation of the … indemnity clause. I suspect that what Mr. Justice 
Donaldson had in mind … was the thought that if a port had a characteristic danger, in that 
case of legal nature, then an order to go there might make compliance with that order the 
cause of any loss due to the materialization of that risk because the danger would then be 
one which both parties, or at any rate the charterers who had business at such port, could 
reasonably be expected to know. Otherwise, a brush with the law [at Duluth] was just 
something that happened in the course of a voyage but not by reason of compliance with 
charterers’ orders.” 

This explanation by Rix J.no doubt makes sense: the concept of unsafe port entails certain 
elements of foreseeability that may have a bearing on causation also in relation to the 
doctrine of indemnity. It also illustrates the point, however, that the reasoning in English 
case law is not always easy to penetrate.35  

It is not the ambition of this paper to get to the very bottom of the causation puzzle posed 
by The White Rose. The point has been to highlight it as part of a comparison of the legal 
doctrines that apply under English and Norwegian law. In that context, The White Rose 

                                                           
33 Ibid. at p. 59-60.  

34 [1998] 1 Lloyd’s  Rep. 351. 

35 A slightly different approach to the causation-related considerations in The White Rose can be seen in The 
Island Archon judgment. Here Evans L.J. discusses The White Rose and tries to reconcile the apparent 
confusion between breach of an unsafe port warranty and the application of the doctrine of 
indemnity. After having referred to the possible – but untenable – perception that the application of 
the doctrine presupposes breach of a safe port warranty, he states at p. 234-235: “But another reading 
of the [White Rose] judgment is that an indemnity protects the shipowners in cases where there is 
some unusual feature of the port to which the ship is ordered to proceed. If that is so, then the 
causation argument produces the unexpected result that the chain of causation remains intact if 
unusual consequences intervene”. In other words, the operation of U.S. law in The White Rose may 
have been so unusual as to break the chain of causation under the doctrine of indemnity. 
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serves to illustrate how integrated phenomena, such as causation, may play a crucial role.  
For example, when trying to grasp the English doctrine, there is no obvious reason why the 
“Iraqi system” in The Island Archon should be considered a direct consequence of ordering 
the ship to Basrah, while the operation of Minnesota law was not a direct consequence of 
ordering the ship to Duluth.  
 

This brings us to a related consideration: can a court’s reasoning be taken at face value? This 
is, of course, a question that far exceeds the scope of this paper. However, the point is once 
again to draw attention to the fact that such considerations may also add to the difficulty of 
comparing legal rules under different systems.  

We will once again take The White Rose as an illustration. The case was an appeal from an 
arbitration award. The award was upheld, but it is important to note that the judge was 
bound by the arbitrator’s fact-findings. When reading the facts, which were stated not to 
have been decisive to the result, but which were expressed nonetheless, one gets a flavour 
of what one might call the judge’s inclination in the case. The facts indicated that the 
stevedore’s injury was mainly self-inflicted and that his claim against the shipowner should 
perhaps not have succeeded in the first place.36 In that sense the arbitrator had found that 
“the accident was not caused by the shipowner having complied with the orders of the 
charterer”.37 And this puts a somewhat different complexion on the result than the simple 
reasoning that the operation of Minnesota law was not caused by the shipowner having 
complied with the orders.  

Although this was perhaps an undue detour into speculation on the facts, for the purposes 
of trying to grasp the English law doctrine it may matter whether the claim in The White 
Rose arose from some wholly unusual circumstances, combined with local tort law perceived 
to be unduly favourable to a local stevedore, or from a more ordinary accident in the course 
of loading. Under the finely-tuned criteria of English law for issues of causation and 
foreseeability, this may well be relevant and may, for example, assist in explaining the 
different outcomes in The Island Archon and The White Rose.38 But under the more 

                                                           
36 The stevedore was injured by falling into an unfenced hold. In that respect Donaldson J. states, at p. 57: “… 
Mr. De Chambeau left his position at No. 2 ‘tween deck hatch, and for his private purpose unconnected with his 
employment made his way aft into No. 3 ‘tween deck. The nature of these purposes must remain private, for 
they were not found and I will not speculate, although several possibilities spring immediately to mind, some of 
which would have been of interest to the local police, some to the local health authority and some to his 
employers, who are Grain Trimmers Inc., and not the respondent time charterers.” 

37 Ibid. (the author’s emphasis). 

38 Moreover, this also serves to illustrate the difficulties of comparing cases within one and the same legal 
system. Contract law principles, including standards of causation, are flexible tools in the hands of any judge, 
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generalised Norwegian approach based on the charterer’s functions, these kinds of nuances 
might not play the same role. A function-based approach does not take into account the 
charterer’s giving of orders, hence it does not invite the same scrutiny of considerations of 
foreseeability – whether at the time of the order or at the time of the contract – that would 
take place under English law.39 And to illustrate this very point, the Jobst Oldendorff award 
contains no specific facts regarding the nature of the stevedore’s accident. This was simply 
not necessary for the purposes of determining the outcome of the case.40  

5. Concluding remarks 

This brings us to the end of this paper. Some core aspects of the respective English and 
Norwegian doctrines have perhaps been illustrated, but not much more. Grasping the full 
ramifications of the English doctrine would require significant efforts – for example in 
analyzing the case-specific facts to assess where the fairly flexible concept of causation is 
brought into play. Grasping the ramifications of the Norwegian doctrine would probably take 
less effort: its main principles are embedded in the Code and the doctrine itself appears to 
be less complex than the English. But this very disparity between the doctrines is in itself a 
hindrance to achieving a fruitful comparison. 

Moreover, an attempt to compare the case law more closely may also prove difficult. If The 
White Rose, for example, were to be analyzed using the Norwegian approach, the case 
report probably contains sufficient facts to make such an analysis possible. The Norwegian 
award in the Jobst Oldendorff, however, may not contain sufficient factual information to 
make such an analysis possible under English law.   

Perhaps our conclusion should be that there is no satisfactory answer to the seemingly 
simple question put in the title of this paper. 

                                                                                                                                                                                     
which means that the task of foreseeing the outcome may depend on factual nuances and, of course, the 
differing proclivities of different judges.  

39 See the discussion by Foxton, supra, pp. 105-106. 

40 Another factor is that, also under Norwegian law, causation-related issues may limit the application of a 
function-based indemnity doctrine. If, for the sake of argument, a wholly fictitious claim for personal injury 
were to be made against the ship as a means of extorting a payment (in a part of the world where that would 
be feasible), then it might not really matter whether the person bringing such a claim had previously been 
involved in cargo operations or not; a fictitious claim could hardly be considered part of the costs of loading or 
discharge. Perhaps it would instead have to be considered a consequence of where the ship was ordered. This, 
in turn, brings to mind the dilemma of causation in The White Rose, and it also illustrates the potential limits of 
the Norwegian doctrine: would in such a case the loss remain where it fell or would the notion of the 
charterer’s “functions” perhaps extend to the charterer’s giving of orders as to employment?  


