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Generally it should be taken into account in favour of the candidates that the case, particularly under 

question 1, is built upon a non-typical scenario when compared to that presented in the curriculum, in 

that there is; a) a mere oral agreement of carriage of general cargo, and b) with no cargo document 

issued, and b) with the sender issuing change-orders én route, and d) with the receiver having no cargo 

document on which a damages claim is based,  and e) with an argument introduced concerning the 

master’s selection of items of generic cargo for delivery. Also the point about domestic versus 

international character of the carriage is not really addressed in the curriculum. All of this means that 

the candidates’ skill of reasoning is put on test and that flexibility should be adopted in the assessment.   

 

Question 1 

 

The first question concerns initial unseaworthiness versus nautical fault exception. The case is based 

on Urd II and Pagensand according to which a fault would be considered nautical fault if relating to a 

matter which could have been remedied before departure (initial seaworthiness) but which 

nevertheless might be remedied subsequently if prudent to do so. If then the subsequent procedure is 

not complied with, such fault would be considered nautical in nature, rather than retroactively 

constituting negligence in making the ship initially seaworthy.   

 

On the facts of the case the better view would be to consider it a nautical fault, since they indicate that 

under normal circumstances the hatch covers would be closed in time. One should however not be too 

categorical in assessing this point, bearing also in mind that English law seems to take an opposite 

view to the same Hague-Visby provisions; here a subsequent failure would be retroactively viewed as 

negligence relating to initial unseaworthiness.  

 

One further point which invites discussion is the relationship between commercial fault (relating 

primarily to the cargo) and nautical fault. In the Urd II there was no question that the fault (as long as 

it was not considered to relate to initial unseaworthiness) was nautical in the nature, as the ship in that 

case sank due to seas/swell washing over decks with non-closed hatch covers. In our case the facts 

merely talks about sea spray entering the holds. If candidates perceive the facts to mean that ship was 

not at risk, so that the fault was commercial in nature, hence with no liability exception, that must be 

considered acceptable.  

 

The second question concerns whether the carriage is to be considered domestic or international which 

is decisive for whether or not the nautical fault exception is at all applicable, section 276 third para. 

This is scarcely dealt with in the textbook and not resolved by case law, so that the answer depends on 

sensible legal reasoning. The better view is probably that the carriage must be considered 

international, given the actual port of discharge of the relevant cargo being located in Sweden (section 

252). Moreover, there is no doubt that the sender (Mr. Arberg) had authority to make changes to the 

initial agreement in the way he did; there is freedom of contract between the carrier and sender as long 

as no third party rights are infringed - see as a parallel section 308 second para whereby under 

seawaybills the sender may make instructions as long as the named receiver has not “asserted his 

rights” at the port of discharge. The facts also mention that extra freight was agreed for the extra leg, 

indicating that that the initial domestic carriage was extended into an international one. 

 

However, since there are no clear legal sources dictating a specific solution, also the contrary may be 

acceptable if well argued - along the line that emphasis should be put on the initial agreement; that the 
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subsequently extended leg should not be capable of retroactively altering the character of this 

agreement. Views may also be raised to the effect that it might be seen as a windfall to the cargo side 

the fact that damage had already occurred to the cargo before instructions were made to transform the 

voyage into an international one. 

 

The additional question concerning randomly selection of boxes is intended as a mock-type of 

question. Clearly Mr. Magnusson is entitled to claim his actual losses, i.e. he did receive the damaged 

goods and the question is how the damage was caused (nautical fault etc.), not whether sound goods 

might have been delivered to him if the master had selected the boxes differently. The facts open for 

considerations whether the master perhaps should have inspected the cargo already when sea spray 

destroyed the relevant lot but even so it is hard to see how this would change the nature of the carrier’s 

liability. Sophisticated candidates may perhaps think along the lines that failure to inspect the cargo 

constituted neglect in caring for the cargo, thus “reversing” a possible earlier nautical fault, but even 

so it is hard to see how this should affect the liability position since it remains speculation how the 

selection of boxes would in that case be made. On the other hand, this type of reasoning shows good 

understanding of the law and should as such be rewarded. 

 

The likely answer under question 1 is therefore that Coast-Carrier is not liable since the carriage is 

international and the nautical fault exception applies but, again, other conclusions may be accepted if 

well reasoned. 

 

Question 2 

 

Also part of this question is intended as a mock-type of question since it is obvious that it is the time 

of actual delivery which is decisive under the governing section 279: The goods “should” not have 

been delivered any earlier since - under section 278 second para - the delay is not attributable to fault 

by the carrier and there is no specific delivery time agreed in the contract.   

 

The market value was at this time NOK 2.500 per box which sets a limit to damages of NOK 62.500 

(2.500x25).  

 

If one takes the alternative of an international carriage (see above) this means that - under section 280 

first para - the unit limitation would end up at NOK  166.750 (667 SDRx25) while the weight 

limitation would end up at NOK 5.000 (250kgx2SDR).  In that respect the unit limitation would be 

preferable to the receiver, however the actual market value would in any event limit the claim to NOK 

62.500. 

 

If one takes the alternative of a domestic carriage this means that - under section 280 second para - 

there is only the weight limitation available which would end up at NOK 42.500 (250kgx17 SDR) and 

this would constitute a genuine limitation, being below the market value. 

 

For the sake of completeness, if there had been a delay constituting breach of contract so that the 

higher market of NOK 250.000 were to apply, one can see that the receiver would have been better off 

if capable of invoking the international rules (NOK 166.750) than the domestic rules (NOK 42.500). 

In addition, one might consider whether the limitation for delay limited to the amount of freight would 

apply (section 280 i.f.) and if so whether the amount of the extra freight (NOK 20.000) or the amount 

of the total freight (NOK 70.000) would govern. Since this would be a claim for cargo damage 

combined with a claim for delay, the right solution would probably be not to invoke the limitation for 
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delay which is intended to set a cap for mere financial losses (the receiver being deprived of the goods 

etc). 

 

(As a side remark: when the scenario is as stated in the case it may overall be considered fortunate that 

the selection by the master was as actually made; if the damaged good had instead been delivered to 

receiver A and delayed delivery thereafter had occurred to receiver B, the totality of losses would have 

been greater than what it turned out to be.)  
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