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Generally 

The case is roughly based on the English Commercial Court case, the Eurasian Dream (2002 I Lloyd’s 

Rep. 719) where in similar circumstances jump-starting of cars on a car carrier led to total destruction 

of cargo and the ship. In that case the ship’s officers were inexperienced and untrained: they allowed 

stevedores to jump-start combined with fueling of gasoline into cars’ carburetors which led to 

explosive fire. The crew did not have sufficient walkie-talkies to communicate, they panicked, the 

master did not deploy the system of movable gas tight separation walls, etc. The ship was held to be 

initially seaworthy (incompetent crew) through privity of the carrier (their technical manager) thus 

depriving the carrier of the HVR-defences, ref MC s 276. In that case the ship was under a chain of 

time charters but claims were made under third-party b/ls. 

The present case must be considered fairly difficult by a) having the fairly unusual set-up of time 

charterers being cargo owners, b) making a fairly complex constellation of causes of the fire, c) 

introducing b/ls for the purpose of a mere receipt, causing complications under assessment of 

limitation rules. 

Q 1 - liability 

In what order to approach the question may vary. On the liability as such: 

There is a combination of causes. The stevedores where at fault and their fault raise similar questions 

as that of fio in voyage charters, see e.g. Falkanger/Bull (8th ed.) pp 322-324, 390, 406 et seq - and for 

time charters: pp 446-447. Thus there is a combination of: stevedores’/chartererers’ fault which 

started the fire; the fact that the fire would have been confined to 20 cars if the correct firefighting 

device had been deployed by the master; Norcarrier’s privity (the technical manager being the alter 

ego of the company) in causing the ship to be initially unseaworthy in not ensuring that the master 

was sufficiently trained to encounter situations of fire. 

How candidates go about this question of causation should be generously assessed, also since 

allocation of causes (contributory negligence etc) is not discussed in any detail in the syllabus. 

Some lead can be found in the MC s. 275 3rd para stating that, in case of contributing causes, the 

carrier is only liable for damage attributable to cause(s) for which he is liable - and with the burden of 

proving the latter resting on the carrier. This however contemplates a different situation than the 

present one. The provision contemplates situations where e.g. insufficient packaging (charterer’s 

risk) and insufficient lashing (carrier’s liability) leads to aggregate damage which can be ‘divided’ into 

portions of damage belonging to the one or the other cause. In our case that is not really so: there is 

sine qua non in that but for the one cause, the other would not have occurred, i.e. the necessary 

cause of it all was the stevedore’s acts (being Norchart’s risk) which inevitably would have led to 20 

cars being lost, but for the remainder there were true combined causes (both being sine qua non). 
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As to these combined causes one could say, assuming the ship must be considered initially 

unseaworthy, that it would be up to the shipowner to show that without it, the cargo would in any 

event have been lost (which it could not show, apart from the 20 cars, as mentioned). Or one may 

take the view that with the shipowner being prima facie liable, there was nonetheless contributory 

negligence on the charterers’( stevedores’) part leading to a discretionary assessment of allocation of 

fault for the overall damages, according to general principles of e.g. tort law (as in the Torts Act s. 5-

1, which however is not part of the syllabus). 

Again, how candidates end up in this analysis should not be assessed too critically. They should 

however be able to apply the MC liability rules correctly, namely that of s 383 1st para, referring e.g. 

to s 276, and that matters of fire are prima facie exempt from liability, apart from situations of 

carrier’s privity, and that here we have a situation of privity in that the carrier’s safety manager must 

be considered its alter ego, causing the ship to be initially unseaworthy. And as part of this: that 

there is ‘fio’ in that time charterers procure and pay for loading/discharge, ref s 381, thus bearing the 

risk of stevedores’ mistake. 

In my view the more plausible outcome is, first, to find that the ship was unseaworthy through privity 

(liability exception in s 276 not invokable) and that Norcarrier therefore is liable, and, second, that 

there is no defence to say that the fire started through the stevedores’ negligence, since a seaworthy 

ship (master being competent) should have been able to cope with fire using its proper system - but 

that Norcarrier is not liable for those 20 cars which would have been destroyed in any event, i.e. by a 

cause for which the carrier is not liable (the stevedores’ fault in causing fire). 

However, if candidates were to go along the route of contributory negligence, discretionally reducing 

the amount of recoverable damages, this must also be considered acceptable (see however on 

limitation below).  

Q 1: Limitation 

Then comes the question of limitation of liability. 

As indicated initially, this must be considered a difficult question since the topic of possible limitation 

of bulk cargoes is scarcely discussed in the syllabus, and in the present case there is a type of ‘hybrid’ 

in that in the charter there is a mere generic description of the cargo (as is common in time charters) 

while facts are introduced of description of the present cargo, similar to that of weight/unit in the 

traditional general cargo and/or b/ls-trade, although b/ls are expressly stated to fulfill the function of 

receipt of the cargo only.  

What is to be hoped for is that candidates see this dilemma/uncertainty and discuss it. What they 

end up with - whether the weight/unit limitation rules are applicable or not - is not that important. 

Probably most will end up with the weight/unit limitation rules being applicable, with reference to 

MC s 383 which in turn refers to the relevant rules in s 280-283. This must clearly be in order - 

although I suspect in a ‘real life case’ the limitation rules would not be applicable in view of the 

generic description in the charter combined with the circumstances behind b/ls being issued. 

If the weight/unit limitation were not applicable, the shipowners would however be protected by the 

global limitation rules, MC ch 9, but strictly speaking those rules belong to the syllabus of the liability 

course (5402).  
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Moreover, a separate topic may be whether limitation rights are lost due to gross negligence (s 283 

ref s 174 for global limitation) but the facts of the case do not really invite that discussion, i.e. there is 

insufficient basis for so concluding. 

As indicated: probably the right answer is that due to the generic description of the cargo in the 

charter, there is no limitation based on weight or units of the cars in the b/ls. However also the 

alternative is acceptable and candidate should make an alternative discussion (if they hold the 

former) to show they are in control of calculation of losses and limitation rights. 

The alternatives: 

No unit/weight limitation being applicable:  

There is damages at large being calculated at market losses of 130 cars (150 damaged while 20 being 

at charterer’s risk) @ NOK 500.000, giving a loss of NOK 65 mill. For those who apply / test out the 

global limitation rules, these would not come into play, since the rules (MC s 175) would yield 

limitation of about NOK 200 mill (the ship being advised to have a tonnage of 5.000). 

Unit/weight being applicable: 

Unit: 130 cars times 667 SDR = 8.671 SDR = NOK 86.710. 

Weight: 2.000 kg times 130 cars times 2 SDR = 520.000 SDR = NOK 5.2 mill. 

Since the claimant can choose the most favourable alternative, the answer would be that of weight 

limitation.  

 

Q 2: 

The question of a time charterer’s liability for damage to the ship is regulated in MC s 373 and 

provides for negligence liability including negligence by those for whom charterers are responsible, 

i.e. the stevedoring company retained by the charterers. Candidates should be able to see this and 

therefore conclude as a starting point that charterers may be liable. 

Intricate questions then again arise in relation to causation, contributory negligence etc, as under Q 

1. It must in this respect be acceptable that candidates point to their finding under Q 1, since 

obviously there is here interlinkage. It would e.g. not make good sense to hold that shipowners are 

fully responsible for the cargo damage (stevedores’/charterers’ negligence not given effect) while 

also holding that charterers are fully responsible for the loss of the ship. 

The value of the ship is deliberately not mentioned since to ask for the amount of charterers’ 

possible liability would be to venture into the liability syllabus (5402) where candidates might end up 

in confusion by discussing whether time charterers are protected by global limitation rights under 

MC s 171. It is therefore not expected more than candidates forming a view on the question of 

liability, applying s 373, and as part of this they should be able to see that the acts of the stevedores 

will/may be to the detriment of the charterer. 

Some additional remarks: 
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Candidates may go into the question of whether e.g. cars with gasoline leakage are ‘lawful cargo’ 

within the description in the time charter. To venture into such discussions are however in my view a 

fallacy under Norwegian law.  

Under English law that would be different, given the common law strict liability for provision of 

cargoes turning out to be dangerous, and which may in turn influence also the construction of 

charter provisions as to the description of cargoes, as in the present case, see e.g. Wilford et al, Time 

charters 5th ed. p 177 et seq.  

Under Norwegian law there is negligence liability in chartering, see Mc s 385 and 357. Somewhat 

confusing in Norwegian law is however that the English common law position on dangerous cargoes 

has exerted influence on the HVR, as implemented in Norwegian law through MC s 291, which for 

carriage of general cargo provides for shipper’s/sender’s strict liability (for dangerous characteristics 

not informed to the carrier).  

This uncertainty/inconsistency under Norwegian as to liability for dangerous cargo under carriage of 

general cargo (MC ch 13) vs chartering (MC ch 14) is no real issue in the present case, since it is clear 

that the question is that of a time charterer’s possible liability (MC ch 14, s 357). However, generally 

speaking this is a difficult topic, which means that candidates should be assessed generously if they  

derive arguments in the direction of strict liability from s 291, e.g. through the fact that (pro forma) 

b/ls were issued under the charter. 

 

Q 3: 

This is for the first time open book exam in the maritime law courses, which means that control 

question (to test some random topics beyond those in part I) is somewhat inconvenient: candidates 

could look up the Index at the back of the book and simply read the relevant pages. 

This easy-way of looking up the book is made more intricate here since fob and cif are not mentioned 

in the Index (in the Norwegian book, 8th ed., fob is mentioned, not cif - in the English version neither 

are mentioned in the Index). The terms are however described in the book (p 258-259 in the 3rd ed.) 

and have been discussed during lectures. 

The main point is that in cif the seller procures transportation of the goods, i.e. becomes the 

charterer/sender, while in fob, the person actually delivering the cargo for shipments is not a party to 

the charter but a third party shipper (avlaster/shipper, see MC s 251 and 321). The point in this is 

that e.g. documentary liability of the shipowner (misdescription of goods) may turn out differently in 

a fob than in a cif constellation.  
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