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1 Introduction 



Some overall questions 

• Topic: third party access to infrastructure 

– What is a third party? 

– Why third party access? 

– Access to which infrastructure? 

– Access on what terms? 

– How is third party access regulated? 

– Relationship between national regulation and 

EU/EEA regulation? 



Overview 

• Main topic 

– Operation of upstream gas pipeline networks 

– Particular focus on regulation of third party access 

• Important background 

– The introduction of competition in gas markets 

• The relationship between the gas market and 

the gas transportation market 

– Today’s lecture: the gas transportation market 

– Next lecture: the gas market 



Curriculum 

• Relationship to the system operation lecture 

• A brief look at the relevant material 

– Hammer’s chapter on «System operation» 

– Nesdam’s chapter on «Third party access […]» 

– Different perspectives – partly concurrent topics 

 



2 Background to the 

regulation of third party 

access 



Point of departure 

• Background: Introduction of competiton in the 

commodity market (i.e., the gas market) 

• Fundamental point of departure: distinguish 

between 

– Markets suitable for competition (gas sales) 

– Markets characterised by natural monopolies (gas 

transportation) 

• What is a natural monopoly? 

– One gas pipeline can transport gas from A to B at 

lower total costs than several competing gas 

pipelines 



Historical background 

• Traditionally: a planned approach to regulation of 

network industries (gas, electricity, etc) 

• International trend during the 1980s: theories on the 

introduction of competition in network industries 

evolve 

• «Liberalisation», «deregulation» 

• More precise: reregulation 

• Why? 

• Competition as a means to promote efficient resource 

management  

 

 

 



Policy instrument 

• Introduction of competition in the gas market 

• Regulation of the gas transport market (regulation of 

natural monopolies) 

• Access to infrastructure on objective and non-discriminatory 

terms → third party access provisions 

• Fundamental prerequisite for level playing field competition 

in the gas market 



3 EU and EEA law 



Why EU regulation? 

• Overall objective: internal market establishment 

• “…an area without internal frontiers in which the free 

movement of goods, persons, services and capital is 

ensured in accordance with the provisions of the Treaties.” 

(TFEU Article 26(2)) 

• Gas = goods within an EU law context 

• Other considerations 

• Geopolitics 

– EU large net gas importer 

• Gas prices 

• Political and social significance 

• The environment 



EU energy policy 

• Considerable attention – comprehensive legislation 

 

Environment 

Security of  

supply 
Competition/ 

efficiency 



Legal basis – development 

• Originally: EC Treaty no specific regulation of energy 

• Gradually acceptance of energy products as goods 

• Establishment of the internal market, cf. TFEU Article 

26 

– Important legal basis: TFEU Article 114 

• «internal market provision» 

• Today: Separate legal basis for energy in TFEU 

Article 194 



The EU’s principal instruments for the 

introduction of gas market competition 

• Primary Treaty provisions – in particular competition 

rules 

• TFEU Article 101 (equals EEA Art. 53) – prohibition on 

agreements and practices restricting competition 

• TFEU Article 102 (equals EEA Art 54) prohibition on abuse 

of dominant position 

• Secondary legislation 

• Directives, Regulations, etc 

– E.g. Gas Directive and Gas Regulation 

• Both categories of instruments actively applied by 

EU institutions 



A birds-eye view on EU energy policy 

and legislation 

 

• EU energy policy as basis for comprehensive 

market regulation 

• Institutional and substantive measures 

• Comprehensive, complicated and sometimes 

controversial 

• Constant development  



Development of central secondary 

legislation 

 

 

 

 

 

…as well as a number of other legislative 

measures 

 

 

Gas Directive I 

98/30/EC 

Gas Directive II 

2003/55/EC 

Gas Directive III 

2009/73/EC 

Gas Regulation I 

No. 1775/2005 
Gas Regulation II 

No. 715/2009 



The relationship to the EEA 

Agreement 

• Part of the internal market 

• Incorporation of EU internal market legislation, cf 

EEA Article 102 

• In practice: 

• Fundamental primary Treaty provisions (free movement, 

competition law, etc) 

• Gas Directive II og Gas Regulation I incorporated into EEA 

Agreement (but note emergent market exemption for 

downstream Norwegian market) 

• Gas Directive III og Gas Regulation II yet to be incorporated 

 

 

 

 

 



4 The Gas Directives and 

Regulations in more detail 



The Gas Directives (1) 

• Objective 

• See Gas Directive III, preamble recital (1) 

• Competitive, secure and environmentally sustainable gas 

market, see Gas Directive II and III, both Article 3 

• Scope of application 

• See Gas Directive II and III, both Article 1 

• As well as separate provision concerning upstream pipeline 

networks (GD II Art 20 and GD III Art 34) 

 

  



The Gas Directives (2) 

• A number of provisions aimed at securing a well-

functioning gas market 

• Significant measures to ensure third party access 

• Separate competitive activities and pipeline activities in 

vertically integrated undertakings («unbundling») 

• Regulated third party access to gas transportation system 

• Less focus on upstream pipeline networks 

 

 

 



The Gas Directives (3) 

• Important from Norwegian perspective 

– Divide 

• «system» access (e.g. transmission and distribution) 

– Main focus of the Directives 

• Access to upstream pipeline networks 

– Sparsely regulated 

– Upstream pipelines: GD II Art. 20 and GD III Art. 

34 

• Gas Regulations 

• Focus on gas transmission 

 

 

 

 

 



The Norwegian market 

• Upstream 

– Significant activities 

• Downstream 

– More limited activity 

– Emergent market exemption 



Regulation of upstream pipeline 

networks 

• Most significant provision for Norway: Access 

to upstream pipeline networks, GD II Art. 20 

and GD III Art. 34 

– Natural gas undertakings and eligible customers 

– Access to upstream pipeline networks and related 

facilities 

– Member State’s margin of appreciation in the 

choice of negotiated or regulated third party 

access 

– Dispute settlement arrangements 



5 National implementation 



Background 

• The change from joint, field neutral gas sales 
(GFU) to company based sales 

• Reorganisation of the State’s participation in 
the petroleum sector 

• Implementation of the Gas Directive for 
upstream pipeline networks 

 

→ New gas transportation regime 

 

 

 



Legislation - overview 

• Upstream (most important) 

• Petroleum Act § 4-8 and § 4-9 

• Petroleum Regulation Ch. 9 and the Tariff Regulation 

– Upstream gas pipeline network 

• Regulation on third party use of facilities (forskrift om andres 

bruk av innretninger) 

– In particular for field specific facilities and intra-field pipelines 

• Downstream 

• The Natural Gas Act (naturgassloven) 

– Less practical significance 



Petroleum Act Section 4-8 (Use of 

facilities by others) 
 

“The Ministry may decide that facilities comprised by Sections 4-2 and 4-3, and which are owned or used by a 

licensee, may be used by others, if so warranted by considerations for efficient operation or for the benefit of 

society, and the Ministry deems that such use would not constitute any unreasonable detriment of the 

licensee’s own requirements or those of someone who has already been assured the right of use. 

Nevertheless, natural gas undertakings and eligible customers domiciled in an EEA State shall have a right of 

access to upstream pipeline networks, including facilities supplying technical services incidental to such access. 

The Ministry stipulates further rules in the form of regulations and may impose conditions and issue orders 

relating to such access in the individual case. 

 

Any agreement on the use of facilities comprised by Sections 4-2 and 4-3 shall be submitted to the Ministry for 

approval unless otherwise decided by the Ministry. The Ministry may on approving an agreement according to 

the first sentence, or in the event that no such agreement is reached within a reasonable period of time, as well 

as in the case of an order according to the first paragraph, stipulate tariffs and other conditions or subsequently 

alter the conditions that have been agreed, approved or stipulated, in order to ensure that implementation of 

projects is carried out with due regard to considerations relating to resource management and providing the 

owner of the facility with a reasonable profit taking into account, among other things, investments and risks. 

 

The Ministry may, on conditions equivalent to the conditions set out in the first paragraph first sentence, decide 

that facilities may be used by others in connection with treatment, transportation and storage of CO2. The 

second paragraph shall apply accordingly.” 

 



Some key actors  

• Gassled – joint venture owning major parts 

of the upstream pipeline network on the NCS  

• Gassco – operator of upstream pipeline 

networks (ISO) 

• Ministry of Petroleum and Energy (MPE) 

(Olje- og energidepartementet (OED)) 

• Third party: natural gas undertakings and 

eligible customer, cf PA § 1-6 n) and o) 



A closer look at Gassco 

• Independent operator for upstream pipeline networks and 
associated facilities 

– Not owner of infrastructure 

– Most important operator task: Gassled 

• Two main functions 

– The common operator responsibility, cf PA § 1-6 k) 

• Agreement basis – agent/manager 

– The special operator responsibility, cf PA § 4-9 

• More extensive regulation in PR Ch 9 – access regime 
and system responsibility 

• Exempted from the pipeline owners’ right to instruct, cf 
PR § 66(5) 



Petroleum Act Section 4-9 (Extended operator 

responsibility for the overall operation of upstream 

pipeline network etc.) 
 

“The Ministry may appoint someone to assume extended operator responsibility for the overall operation of 

upstream pipeline network and associated facilities, including undertake change of operator when warranted for 

particular reasons. 

 

The overall operation of upstream pipeline network and associated facilities shall be carried out in accordance 

with prudent technical and sound economic principles. Whoever has the extended operator responsibility as 

mentioned in the first paragraph, shall act in a neutral and non-discriminatory manner. 

 

The King may issue further rules relating to the responsibility as mentioned in the first and second paragraphs, 

including deciding that whoever has been assigned to assume this responsibility, shall also make decisions in 

respect of access to upstream pipeline network, and may order owners and users of upstream pipeline network 

and associated facilities and licensees of production licences where petroleum is produced, to adapt their 

activities. Such order might be given to ensure prudent resource management and efficient operation of the of 

upstream pipeline network in question. 

 

The King may decide that the Act of 10 February 1967 pertaining to procedures regarding public administration 

shall not be applicable to the party assigned a specific responsibility as operator in accordance with the first 

paragraph.” 

 



Third party access to Gassled (1) 

• PA § 4-8 (1) second sentence 

– «…shall have a right of access to upstream 

pipeline networks» 

• Supplementary provisions in PR Ch. 9 and 

the Tariff Regulation 

– Regulated access to the primary market 

• Regulated tariffs, cf the Tariff Regulation 

– Negotiated access to the secondary market 



Third party access to Gassled (2) 

• PR Ch. 9 – scope 

– PR § 69 (1) and the Tariff Regulation § 1 

– Fully applicable to Gassled 

• A brief look at the scope of the Regulation 

concerning Use of Facilities by Others (TPA 

Regulation) 

• Pipelines not part of Gassled 

 



Third party access to Gassled – the 

primary market 

• Definition of agreement in the primary 

market, cf PR § 60 (3) 

• Access to spare capacity 

– Defined in PR § 60 (2) 

– Determination of spare capacity, cf PR § 61 

• Access conditions, cf PR§ 59 

– Natural gas undertakings and eligible customers 

– Duly substantiated reasonable need 

– Gas specifications 



Third party access to Gassled – the 

primary market 

• Allocation of scarce capacity 

• Interruptible capacity, cf PR § 61 (7) 

• Standard Terms for transport, cf PR § 65 

• Regulated tariffs 

– Definition of tariffs, cf PR § 60 (5) 

– Payment obligation, cf PR § 63 (2) 

– Tariff elements 

– Tariff Regulation 

 



The secondary market 

• Definition of agreement in the secondary 

market 

– PR § 60 (4) 

• Transfer of capacity rights, cf PR § 64 

– Duty to notify Gassco about spare capacity 

– Conditions 

– Agreements bilaterally or through organised 

market 

• Negotiated tariff 



System responsibility in brief 

• PR § 66 – Gassco’s responsibility for the 

system 

• PR § 66A – Development (the architect 

function)  



Orders and disputes 

• PR § 67: MPE’s right to issue orders 

• PR § 68: Access disputes – dispute 

settlement authority 


