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Ivar Alvik

Petroleum law – the Regulation of
Liability

Liability for petroleum activities – overview

• Four separate liability regimes
– The vicarious liability of the licensee (§ 10-9)

– Pollution liability (chapter 7)

– Compensation to Norwegian fishermen (chapter 8)

– Liability in the abandonment phase (§ 5-4)

• Relationship to the general principles of civil liability? 

• Relationship to other special liability-regimes of liability (e.g. 
maritime law)
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Why do we need a special regime for 
petroleum liability?
• High risk activity with large damage potential

• Large income potential and economic significance 
for the society at large

• Special pollution risk 

• Special risks for specific interests (e.g. fisheries) 

The Licensee’s vicarious liability
under § 10-9 – Overview
• Vicarious liability for everyone working or performing an 

assignment for the licensee)
– Extends further than the vicarious liability for employers under the 

Damages Act § 2-1

– Liability ’to the same extent as’ and jointly and severally with the contractor
or employee causing the liability

– I.e. the liability is not strict – requires a separate basis of liability against
the tortfeasor

• Relationship to the general principles of civil liability
– Basis for strict liability under ordinary tort law?

– Right of recourse under ordinary tort law

• General concerns and purpose of the vicarious liability?
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The vicarious liability (cont.) – Scope

• Liability for damage to third parties, i.e. does not cover 
contractual liability

• Exception for pollution damage, cf chapter 7

• Liability caused in the course of ‘petroleum activities’
– Cf § 1-6 (c) ‘all activities associated with subsea petroleum deposits, 

including exploration, exploration drilling, production, transportation, 
utilisation and decommissioning, including planning of such activities, but 
not including, however, transport of petroleum in bulk by ship’ 

– Cf also the scope of the Act in § 1-4 – ’Petroleum activities in connection
with subsea petroleum deposits under Norwegian jurisdiction’ etc

• Limited to liability caused in the licensee’s activites as such –
i.e. covered by the license

The vicarious liability (cont.) – whose
acts are the licensee responsible for?
• Anyone who ‘works for’ or ’undertakes assignments for’ the

licensee
– Applies to independent contractors and (indirectly) their employees

– Parallel application with the vicarious employer liability of the licensee for 
his own employees under the Damages Act § 2-1

– Requirement of contractual chain?

– The temporal aspect – must the delict be subsequent to the original 
assignment?

• To what extent is the licensee liable for acts performed outside
the assignment?  

– General limitation of employer liability under the Damages Act § 2-1

– Interpretation of the term ’work for’ (or ’undertaking assignments for’) in §
10-9
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The vicarious liability (cont.) – content
and limitations
• Joint and several vicarious liability – i.e. dependent on the

underlying liability

• Requires basis of liability in the underlying relationship –
typically fault/negligence, but extraordinarily also strict liability?

• I.e.: the licensee can invoke all objections that could have been
invoked by the tortfeasor

– What about contractual limitations of liability such as knock-for-knock 
regulations?

Liability for pollution damage under 
chapter 7 – overview
• Special liability for pollution caused by discharge of petroleum 

directly from subsea deposits – blow out etc

• Strict liability – i.e. no requirement of fault or negligence

• Exclusive allocation of liability to the licensee

• Concerns and purpose?
– Relationship to the justification of ordinary strict liability under general 

principles of tort law

– But in addition protection of other involved actors
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The pollution liability: loss and 
damage covered
• Pollution damage - ‘pollution as a consequence of flow out or 

discharge of petroleum from a facility’
– Discarge or flow out (effluence)

– Of ”petroleum” – cf § 1-6 a): ‘liquid and gaseous hydrocarbons existing in their natural
state in the subsoil’

– From a ”facility” - cf § 1-6 d): ‘installation, plant and other equipment for petroleum 
activities’

• Covers all damage and loss caused by such pollution and costs
necessary to prevent further loss or damage

– ‘Damage or loss (…) and costs of reasonable measures to avert or limit (…) as well as 
loss or damage caused by such measures’

• Criterion of application under § 7-2 – where the damage occurs
– ’When such damage occurs in Norway or inside the outer limits of the Norwegian

continental shelf or affects a Norwegian vessel (…) in adjacent sea areas 

The channeling of liability to the
licensee
• Strict and unlimited liability for the licensee

– Discretionary reduction of liability in case of force majeure, 
cf. § 7-3

• Provides a shield against liability for contractors, 
subcontractors, manufacturers and employees etc
– Claims can only be made against the licensee, cf § 7-4

– No right of recourse for the licensee, cf § 7-5 

– Contractual rights of recourse and indemnity provisions etc
are invalid, cf § 7-5 last paragraph

• Exceptional right of recourse in case of wilfulness or 
gross negligence, cf. § 7-5, para 1
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Relationship to the rules on maritime 
liability

• The Norwegian maritime code § 191 et seq. 
– exclusive liability for the shipowner

• Intersection: where does the petroleum 
liability end and the maritime liability begin?
– The PA § 1-6 c and d – does not apply to 

«transport of petroleum (..) with ships»

Compensation to Norwegian
fishermen – overview
• Strict liability regime towards a particular group of affected

parties – Norwegian fishermen
– Depends on registration of the fisherman or vessel, cf § 8-1, para 3 

• Three different categories of financial and economic loss
– Loss of fishing fields to petroleum activity – § 8-2

– Pollution damage not covered by chapter 7 – § 8-3

– Damage to equipment etc caused by or in connection with the placing of a 
”facility” – § 8-5

• Conserns and purpose?
– Partly extraordinary risk to specific interests

– Partly compensation based on expropriation concerns

– Special treatment of claims - § 8-6
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The liability of the state under § 8-2

• State liability – based on a notion of vested interests and 
expropriation

• Occupation due to petroleum activity – must be considered
limited to licensed activity

• Basic criterion: whether fishing becomes impossible or 
substantially impeded and that this causes economic loss – i.e. 
a loss of vested business interests with financial consequences

• Recourse against a licensee that ”ought to have averted the 
loss” – relationship to the licensing process?

• Stipulated ”normal” loss period of 7 years – relationship to the 
constitution § 105 («full compensation»)?

Pollution damage – § 8-3

• Strict liability for pollution and waste caused by the petroleum 
activity, which is not covered by chapter 7

– Not limited to facilities – also encompasses movement, relocation, 
transport etc, cf para 2

• Exclusive liability for the licensee – but subject to recourse: 
– Ordinary tort liability based on negligence

– Maritime liability

– Often contractually regulated – knock-for-knock

• What if the source of the damage cannot cannot be identified? – § 8-4
– Joint and several liability for the involved licenses

– Criterion of application: the damage may be believed to have been caused
by the license in question (”kan tenkes å være forårsaket”)
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Damage caused by ”facility” - § 8-5

• Typically physical damage to fishing equipment and vessels etc
(financial loss due to loss of fishing fields is covered by § 8-2)

• Damage caused by facilities in use or in the course of
installation – intersection with § 8-3 and § 5-4

• Strict liability for the licensee – unclear whether the licensee
can claim recourse according to underlying rules of liability

– Cf the relationship between § 7-4, 8-1 para 5 and § 8-3 para 2

Liability in the abandonment phase - §
5-4
• Supplements the other liability rules

• Main principle – negligence liability on the
responsible for decommissioning according to § 5-3
– i.e. the ”owner” in addition to the licensee

– Relationship to § 8-3 and § 8-5?

• Strict liability towards the state for the costs of
decommisioning in case of non-compliance, cf § 5-3, 
para 6
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Liability for decommissioning costs in 
case of transfer - § 5-3 para 3
• Main principle – the transfering licensee continues to be 

secondarily liable for its share of the license as it existed at the
time of transfer

– Liability towards other licensees

– Liability towards the state

• Practice to demand security for decommissioning liability from 
the party taking over the license share in connection with the
transaction


