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Background of the case 

 Conflict in the Balkans  

 Security Council resolution 827, 25 May 1993 establishing 

an International Criminal Tribunal for the former 

Yugoslavia (ICTY) 



ICTY  

 “The International Criminal Tribunal for the former 

Yugoslavia (ICTY) is a United Nations court of law dealing 

with war crimes that took place during the conflicts in the 

Balkans in the 1990’s. Since its establishment in 1993 it has 

irreversibly changed the landscape of international 

humanitarian law and provided victims an opportunity to 

voice the horrors they witnessed and experienced. “  

 

 



ICTY mandate and jurisdiction: 

 “The Tribunal has authority to prosecute and try 

individuals on four categories of offences: grave 
breaches of the 1949 Geneva conventions, violations of 

the laws or customs of war, genocide and crimes against 

humanity. ”  

 “In accordance with its Statute, the ICTY has jurisdiction 

over the territory of the former Yugoslavia from 1991 

onwards. It has jurisdiction over individual persons and 

not organisations, political parties, army units, 

administrative entities or other legal subjects. ”  

 



Background of the case:  

 Break-up of the Socialist Federal Republic of Yugoslavia 

 From 1945 until 1990, Yugoslavia was composed of six Republics – 
Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia 
and Slovenia. Certain Republics were populated predominantly by 
one ethnic group. 

 However The region under consideration, formed part of Bosnia 
and Herzegovina (“Bosnia”), which was the most multi-ethnic of all 
the Republics, with a pre-war population of 44 % Muslim, 31 % Serb, 
and 17 % Croat. 

 1992-1995: Conflict in Srebrenica 

 This case raises the issue of the Srebrenica massacre 



Background of the case:  

 Radislav Krstić was the Deputy Commander and Chief-of 
-Staff of the Drina Corps within the Bosnian Serb Army 
(“VRS”). 

 On 13 July 1995, General Ratko Mladić appointed 
Radislav Krstić Commander. The Drina Corps was the VRS 
military formation tasked with planning and carrying out 
the operation “Krivaja 95”, which laid out the plan for the 
attack on the Srebrenica safe area. 

 The events at Srebrenica mark the climax of the war in 
Bosnia-Herzegovina, the most vicious and genocidal 
battlefront in the Balkans conflict.  

 



Facts  

  In July 1995, following the take-over of Srebrenica, 

Bosnian Serb forces devised and implemented a plan to 

transport all of the Bosnian Muslim women, children and 

elderly from the area. 

 In July 1995, following the take-over of Srebrenica, 

Bosnian Serb forces executed several thousand Bosnian 

Muslim men. The total number of victims is likely to be 

within the range of 7,000 -8,000 men. 

 

 

 



Facts 

 Following the take-over of Srebrenica, in July 1995, 

Bosnian Serb forces devised and implemented a plan to 

execute as many as possible of the military aged Bosnian 

Muslim men present in the enclave.  

 During a period of several weeks, in September and early 

October 1995, Bosnian Serb forces dug up a number of 

the primary mass graves containing the bodies of 

executed Bosnian Muslim men and reburied them in 
secondary graves in still more remote locations . 

 



Charges 

 In 1998, Krstić was indicted by the ICTY. 

 General Krstic was charged with genocide, crimes against humanity, including 
extermination, murder, persecution and deportation (or alternatively, inhumane 
acts (forcible transfer)) and murder, as a violation of the laws or customs of war.  

 On 2 August 2001, the Trial Chamber found Radislav Krstić guilty of: 

- Murder,  

- Persecutions  

- and genocide.  

 For the first time, the ICTY irrevocably established that genocide was committed in 
Srebrenica. Radislav Krstić became the first man convicted of genocide by the 
Tribunal, and was sentenced to 46 years in prison.   



Appeal 

 The Prosecution and the Defence appealed the 

judgment. On 4 April 2004, the Appeals Chamber 

confirmed the finding that acts of genocide had taken 

place in Srebrenica. It nevertheless held that Krstić’s 

participation consisted in aiding and abetting acts of 

genocide rather than instigating such acts. The Appeals 

Chamber consequently sentenced him to 35 years’ 

imprisonment. 

 



Relevance to refugee law: 

1. Raises article 1 in the 1951 Refugee Convention and1967 

Protocol as to the refugee status. 

2. Relevance of the definition of persecution by 

international criminal courts and tribunals to refugee 
status determination 

3. Exclusion clauses in The 1951 Refugee Convention. 

  

 

 
 



Issue 

 

 Under what crime falls the transportation of Bosnian 

Muslim civilians out of the area controlled by the Bosnian 

Serbs?  



Rule 

 Statute of the ICTY Article 5 Crimes against humanity  

The International Tribunal shall have the power to prosecute persons 

responsible for the following crimes when committed in armed conflict, 

whether international or internal in character, and directed against any 

civilian population:  
 
(a) murder;  
(b) extermination;  
(c) enslavement;  
(d) deportation;  
(e) imprisonment;  
(f) torture;  
(g) rape;  
(h) persecutions on political, racial and religious grounds;  
(i)  other inhumane acts.  

 



Relevant case Law 

 

 Prosecutor v. Kupreskic Trial Judgement 14 January 2000: 

forced displacement within or between national borders 

is an inhumane act under art. 5(i) defining crimes against 
humanity 

 



Analysis 

 Deportation (Art. 5 (d)) or forcible transfer (under Art. 5 

(i))? 

 ICTY referred to customary law and the commentary on 

the ILC Draft Code: 

Par. 521: Both deportation and forcible transfer relate to the 

involuntary and unlawful evacuation of individuals from the 
territory in which they reside … Deportation presumes 

transfer beyond State borders, whereas forcible transfer 

relates to displacements within a State. 



Analysis continues 

 Lawfulness of the transfer 

 Generally deportation or forcible transfer of protected 

persons is condemned in IHL. However, it is lawful under 

certain conditions: 

 Geneva Convention IV (Art. 49) and Additional Protocol II 

(Art. 17) allow total or partial evacuation of civilians only if 

the security of the population or imperative military 
reasons  so demand. It is required that the transferred 

persons be transferred back as soon as hostilities end. 

 



Analysis continues 

 The transfer was not justified by security of the population: 

active hostilities in Srebrenica had ceased 

 The transfer was not justified by imperative military 

reasons: no military threat present. (ref. to case of Rendulic in 

Nuremberg and Erich von Manstein at British military tribunal). The transfer 

was itself the goal and was a part of a well-organized 

policy to expel Bosnian Muslims from the enclave.  

 The Srebrenica civilians were not transferred back 



Analysis continues 

 Was the transfer voluntary? 

 Commentary to Art. 49 (Geneva Convention IV) suggests that departures 
motivated by fear of discrimination and persecution are not necessarily a violation 
of law (people may wish to go for reasons of discrimination/persecution) 

 Finalized draft text of the ICC Statute: “the term 'forcibly' is not restricted to 
physical force, but may include threat of force or coercion, such as that caused 
by fear of violence, duress, detention, psychological oppression or abuse of 
power against such person or persons or another person, or by taking advantage 
of a coercive environment.” 

 The transfer took place during a time when VRS troops were actively threatening 
and injuring Bosnian Muslim civilians of Srebrenica (the threats went far beyond 
the fear of discrimination) 

 The Bosnian Muslims had no genuine choice to go, they were certain that their 
survival depended on their flight 



Analysis continues 

 Within or between national borders? 

 The civilians were transferred from Potocari to Kladanj (an 

area in the territory of BiH controlled by ABiH) 

 Bosnian Serbs were looking to establish their own state in 
the area from which the civilians were transferred. Bosnia 

Herzegovina was the only state formally recognized by 

the international community at the time of the events. 

 The transfer took place within the territory of one state. 



Conclusion  

 The civilians assembled at Potocari and transported to 

Kladanj were subjected to forcible transfer constituting a 

form of inhumane treatment covered under Art. 5 crimes 

against humanity 



Issue 

 Was the murder, cruel and inhumane treatment, 

terrorizing, destruction of personal property and forcible 

transfer of Bosnian Muslim civilians persecution, a crime 

against humanity? 



Rule 

 Statute of the ICTY Article 5 Crimes against humanity  

The International Tribunal shall have the power to prosecute persons 

responsible for the following crimes when committed in armed conflict, 

whether international or internal in character, and directed against any 

civilian population:  
 
(a) murder;  
(b) extermination;  
(c) enslavement;  
(d) deportation;  
(e) imprisonment;  
(f) torture;  
(g) rape;  
(h) persecutions on political, racial and religious grounds;  
(i) other inhumane acts.  

 



Analysis 

 Prosecutor v. Kupreskic 2000: 

- The crime of persecutions is “the gross or blatant denial, on 
discriminatory grounds, of a fundamental right, laid down in 
international customary or treaty law, reaching the same level of gravity 
as the other acts prohibited in Article 5.” 

- The crime of persecutions is not limited to the acts enumerated in art. 5 
of rest of the Statute, but also include denial of other fundamental 
human rights provided they are of equal gravity or severity 

- Discriminatory acts must be considered in context by looking at their 
cumulative effect 

- The overall consequences of individual acts must cumulatively offend 
humanity in such a way that they may be termed inhumane 

 



Analysis continues 

 A widespread and systematic attack was launched against the Bosnian 
Muslim population from 11 July 1995 onwards by reason of their 
belonging to the Bosnian Muslim group 

 Persecutory acts: 

- Humanitarian crisis in Potocari 

- Burning of homes in Srebrenica and Potocari 

- Terrorization of Bosnian Muslim civilians 

- Murder of thousands of Bosnian Muslim civilians 

- Forcible transfer of women, children and the elderly out of the territory 
controlled by the Serbs 



Conclusion 

 A crime of persecution as a crime against humanity was 

committed in the enclave of Srebrenica from 11 July 1995 

onwards 



Counter analysis: complementarity 

between persecution in IRL and ICL 

 Relevance: 

- Goodwin-Gill: definition of persecution by criminal tribunals is of limited relevance due to 
differing purposes 

- Refugee status determination: definition of persecution 

- Definition of international crimes and acts contrary to the purposes and principles of the 
UN in order to determine exclusion from refugee status 

- UNHCR Handbook and ICRC statement: persons fleeing armed conflict are not 
refugees, unless the conflict has a persecutory element 

- UNHCR, ICTR: Expert meeting on complementarities between International Refugee 
Law,  International Criminal Law and International Human Rights Law, Summary 
Conclusions (2011): findings of fact by criminal tribunals are relevant for refugee status 
determination 

 Similarities: use of human rights law and humanitarian law 



Counter analysis: complementarity 

between persecution in IRL and ICL 

 Distinctions:  

- Different purpose: individual criminal responsibility v. 

protection 

- ICL: armed conflict, widespread and systematic attack, 
attack against a civilian population, persecutory intent – 

not required by the 1951 Convention 

- More protected grounds in the 1951 Convention than in 
the ICTY Statute, but more protected grounds in the ICC 

Statute than in the 1951 Convention  

 


