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Facts 

- 1981 Presidential order suspended entry of undocumented 
migrants to the US from the high seas 

- Increased departure of Haitians after the military coup in 1991: first 
processed for asylum claims on ships, then at Guantanamo Bay 

- 1991 Presidential order to enforce the suspension of entry  of 
undocumented migrants by interdicting them at sea and return 
them to their country of origin or departure 

- In-country processing of Haitian refugee claims began in February 
1992 

- US Coast Guard website (last modified Ferbuary 2013): 
undocumented migrants continue to pose a threat to the US today 
and the primary threat comes from Haiti, the Dominican Republic, 
China and Cuba 
 
 



Facts 

• Both prior to and since the 1986 fall of the Duvalier dictatorship, the Haitian 
people have suffered from a systematic and pervasive pattern of gross human 
rights violations perpetrated by the military and paramilitary forces under the 
authority of a series of military dominated governments 

• Commission`s onsite visit to Haiti in August 1988 revealed numerous arbitrary 
killings, consistent pattern of human rights abuses and extreme poverty 
attributable to the policies of the dictatorship , which compelled the flight of 
thousands of Haitian refugees 

• The government persecuted all political dissidents –complaining about hunger 
could be regarded as a political statement against the government 

• Boat people were involuntary detained on US Coast Guard vessels or Guantanamo 
Bay, their boats were set fire to 

• The interdiction on the high seas consisted of interviews of a few minutes, or no 
interviews at all, or questions posed at the boat people as a group 

• The repatriated Haitians almost always faced an even greater threat following their 
forcible return to the military authorities in Haiti 

• Government soldiers were present at the docks where the interdictees were 
repatriated and asked for names and addresses of the repatriated interdictees 
 



Facts 

• Many of the interdictees were arrested at home or at established 
roadblocks before they reached home 

• Several of those arrested were later found dead, or beaten in public or 
taken to the National Penitentiary where they were  beaten daily and not 
fed, and some were tortured to death in prison 

• Detainees were told , by at least one prison guard, that they were being 
tortured for having left Haiti and that others would suffer the same fate 

• Other were informed that a local judge had issued arrest warrants for 
those who had fled Haiti and criticized the military government 

• The direct repatriation and in-country processing made the asylum 
seekers vulnerable for arrest from the Government army who knew where 
the processing centres were 

• There were a couple of employees at the processing centres to help many 
hundred asylum seekers at one time and the questionnaries were difficult 
to fill out 
 



Facts 

• The petition was filed on behalf of  
- A number of NGO`s 
- Dukens Luma supported former President Aristride and fled Haiti directly after the 

military coup – after interdicted by the Us coast guard, he was returned, detained 
and tortured by the army – he fled Haiti again and was paroled into the US  

- Fito Jean supported former President Aristride and fled Haiti directly after the 
military coup – after interdicted and returned, he witnessed physical abuse against 
other interdictees by the Government army, but he managed to escape – he fled 
Haiti again and was paroled into the US 

- Jeanette Gedeon 
- Unnamed Haitians 
• Pierre (expert witness): 
- Intimidation, threats and summary arrests on the docks against repatriated boat 

people 
- The army intimidated repatriates into saying that the reasons of their flight was 

economically motivated – if not, they faced arrest and imprisonment  
 
 



Proceedings before the Commission 

• US District Court Haitian Refugee Centre v. 
Gracey (1985) 

• Precautionary Measures, February 1993 

• Admissibility decision, October 1993 

• Decision on the merits, March 1997  



Precautionary measures, February 
1993 

• Called upon the US Government to review, as a matter of 
urgency, its practice of stopping on the seas vessels 
destined for the USA with Haitians and returning them to 
Haiti without affording them an opportunity to establish 
whether they qualify as refugees under the Protocol 
Relating to the Status of Refugees, or as asylum-seekers 
under the American Declaration of the Rights and Duties of 
Man 

• Called upon the United States Government to ensure that 
Haitians who are already in the United States are not 
returned to Haiti without a determination being made as to 
whether they qualify for refugee status, under the Protocol 
Relating to the Status of Refugees, or as asylees under the 
American Declaration of the Rights and Duties of Man 



Admissibility decision, October 1993 
 

• The US Government’s first argument was that 
the petitioners failed to lodge their petition 
within six months from the date they were 
notified of the final judgment of their claim 
under domestic law, as required by Articles 52 
and 38 of the Regulations of the Inter-
American Commission. 



Admissibility decision, October 1993 

• The domestic case was Haitian Refugee Center v. 
Gracey, 600 F.Supp.1396(D.D.C. 1985), in which 
the United States District Court rejected all of the 
plaintiffs claims, ruling that the U.S. Refugee Act 
did not protect persons who were outside the 
territorial waters of the United States. 

• The United States Court of Appeals for the 
District of Columbia was even less receptive to 
the plaintiffs' claims.  The Court affirmed the 
dismissal of the case, ruling further that the 
plaintiffs lacked standing to bring the lawsuit. 



Admissibility decision, October 1993 

• Only one of the seven petitioning parties, the 
Haitian Refugee Center, attempted to exhaust 
domestic remedies. 

• As a response to the US Government claim, the 
petitioners argued that Article 38 is not a bar to 
the admissibility  because this was not a case 
"Where Remedies Under Domestic Law Have 
been Exhausted" and petitioners have not 
received final decisions. Rather, the Gracey case 
establishes that there are no effective domestic 
remedies to be exhausted. 
 



Admissibility decision, October 1993 

• Article 37 of the Regulations of the Commission: 
petitioners may claim an exemption to 
exhaustion requirements if they can demonstrate 
that domestic remedies cannot be exhausted 
because they are not available as a matter of law 
or as a matter of fact as specified in 37(2). 

• Article 37(2)(b): the party alleging violation of his 
rights has been denied access to the remedies 
under domestic law or has been prevented from 
exhausting them.  



Admissibility decision, October 1993 

• The court found that they have indeed 
exhausted the domestic remedies. The boat 
people wouldn’t have any remedy available in 
the US.  



The petition 

• The Haitian interdiction programme, 
repatriation and in-country processing violates 
the American Declaration of the Rights and 
Duties of Man; 

- Art. I right to life, liberty and personal security 

- Art. II right to equality before law 

- Art. XVII right to recognition of juridical 
personality and civil rights 

- Art. XXVII right to seek and enjoy asylum 

 



The petition 

• The Haitian interdiction programme, repatriation 
and in-country processing violates the Inter-
American Convention on Human Rights; 

- Art. 22(2) right to leave any country 

- Art. 22(7) right to seek and be granted asylum 

- Art. 22(8) prohibition of refoulement 

- Art. 24 right to equal protection 

- Art. 25 right to judicial protection 

 



The petition 

• The Haitian interdiction programme, 
repatriation and in-country processing violates 
the United Nations Charter; 

- Art. 55 the UN shall promote universal respect 
for human rights 

- Art. 56 member states shall take action to 
achieve the purposes in art. 55 



The petition 

• The Haitian interdiction programme, 
repatriation and in-country processing violates 
the 1951 Refugee Convention and the 1967 
Protocol; 

- Art. 3 non-discrimination 

- Art. 16(1) access to courts 

- Art. 33 prohibition against expulsion or return 
(“refoulement”) 



The petition 

• The Haitian interdiction programme, 
repatriation and in-country processing violates 
the Universal Declaration on Human Rights; 

- Art. 8 right to an effective remedy 

- Art. 13(2) right to leave any country, including 
their own 

- Art. 14 right to seek and enjoy asylum from 
persecution 



The petition 

• The Haitian interdiction programme, 
repatriation and in-country processing violates  
customary international law; 

- Principle of non-refoulement 

- Right to an effective remedy 



The petitioners request 

• The Commission must; 
- Determine that the US Government must give the Haitians 

temporary protection 
- Declare that the Migrant Program is a serious violation of 

the right to asylum,  the right to petition and the right to 
effective remedy in the American Declaration 

- Determine that the Haitians asylum claims must be 
considered in a competent, objective and non-
discriminatory manner 

- Initiate a fact-finding visit to Haiti to evaluate the political 
violence and consider safe third countries 

- Determine that the interdictees have a right to legal aid  
- Give a final decision on the merits 



Issue 

• Has the Government of the United States 
violated the articles of the American 
Declaration of the Rights and Duties of Man as 
alleged by the petitioners? 

• (Violations of the American Convention, the 
Refugee Convention and Protocol, the UDHR, 
the UN Charter and CIL was not an issue 
before the Commission) 



Applicable law 

• Petitioners argue that the applicable law is; 
American Declaration on the Rights and Duties of 

Man: has become legally binding by ratification of 
the OAS Charter 

 Inter-American Convention on Human Rights: 
USA has signed 

1951 Refugee Convention and 1967 Protocol: 
USA acceded the Protocol in 1968 – the Protocol 
determines that art. 2-34 of the Convention apply 
without geographical or temporal limits  

Charter of the United Nations: USA is a party 



Applicable law 

• US argues that; 
 Not legally bound by the American Declaration on the Rights and 

Duties of Man 
 Not a party to the American Convention on Human Rights 
 VCLT art. 18 prohibits signing states from rendering the treaty 

useless and US actions are not contrary to the object and purpose 
of the American Convention 

 The Universal Declaration on Human Rights is not legally binding  
 The arguments related to the UN Charter, the 1952 Refugee 

Convention/1967 Protocol are misplaced 
 The UN Charter art. 55 and 56 are too general to create binding 

legal obligations with respect to the specific rights asserted in this 
case 
 

 



Analysis of the right to seek and 
receive asylum 

American Declaration of the Rights and Duties 
of Man Article XXVII. 

Every person has the right, in case of pursuit not 
resulting from ordinary crimes, to seek and 
receive asylum in foreign territory, in accordance 
with the laws of each country and with 
international agreements. 

 

 



Analysis of the right to seek and 
receive asylum 

• US argues that; 

The right of asylum is implemented in accordance 
with national law – US national law determines 
that Haitians within the territory of the US have a 
right to seek asylum, while Haitians rescued at 
sea have no rights under US national law 

No legal duty to accept fleeing Haitians, including 
those with legitimate refugee claims 

Other States had not undertaken to accept 
fleeing Haitians 

 

 



Analysis of the right to seek and 
receive asylum 

• US argues that; 
The drafters of the Refugee Convention 

deliberately did not grant a right to receive 
asylum 

Sovereign right to prevent illegal immigration 
 In-country refugee processing balances the need 

to give protection to asylum seekers and prevent 
loss of life at the high seas 

Bringing all interdictees to the US would lead to a 
dangerous and massive outflow 
 
 
 



Analysis of the right to seek and 
receive asylum 

• US argues that; 
 It would waste the Commission`s time to consider the screening 

programme on coast guard vessels and the “temporary housing facility” at 
Guantanamo Bay since the programme was terminated in favour of direct 
repatriation and in-country processing 

 Haitians who have entered the US or presented themselves at a land 
border or port of entry are allowed to seek asylum or withholding of 
deportation and no one is excluded or deported before the claim is 
considered 

 From 1981-1991, US has given permanent residence to 185 000 Haitians 
 The US has extended its obligations to give in-country processing of 

refugee claims, which is a meaningful opportunity to pursue refugee 
claims 

 US has established three processing centers in Haiti, staffed depending on 
the need 
 
 



Analysis of the right seek and receive 
asylum 

• The petitioners response to the US arguments; 

 Interviews on US Coast Guard vessels took only a couple of 
minutes, questions were put to the Haitians as a group 

 Many were not questioned at all 

 No commercial travel in and out of Haiti: not possible to enter the 
US through legal immigration channels 

• Commissions analysis; 

 If a right to seek and receive asylum is established in international 
law, but not in domestic law, it is not a right in the meaning of the 
Declaration 

 US domestic law provides a right to seek asylum, US is bound by the 
1951 Convention/1967 Protocol – the criteria for the obligation to 
provide for the right to seek and receive asylum is met 

 

 



Analysis of the right seek and receive 
asylum 

• Commissions analysis; 
A person seeking refuge has a right to a hearing 
The interdiction was not adequate for refugee 

status determination and no hearing was granted 
The US president has a right to deny entry to any 

alien from US gates, but not to order the 
summary interdiction and return of persons not 
necessarily heading for the US 

Summary interdiction and repatriation prevented 
the Haitians from exercising their right to seek 
and receive asylum in a foreign territory 
 



Analysis of the principle of non-
refoulement 

1951 Refugee Convention Article 33 Prohibition 
of expulsion or return (“refoulement”)  

1. No Contracting State shall expel or return 
(“refouler”) a refugee in any manner 
whatsoever to the frontiers of territories where 
his life or freedom would be threatened on 
account of his race, religion, nationality, 
membership of a particular social group or 
political opinion. 

 



Analysis of the principle of non-
refoulement 

• US argues that; 
 Principle of non-refoulement applies to asylum seekers that have 

reached the territory of the state and not to asylum seekers 
intercepted at sea 

 Haiti is suffering serious human rights violations under the military 
dictatorship, but this is not the issue under consideration 

 The US cannot ensure the safety of all repatriated Haitians – only 
the Haitian government has the power to do that 

 No state has objected to the US interpretation in Sale v. Haitian 
Centers Council (US Supreme Court, 1993) that non-refoulement 
does not apply to refugees interdicted at sea 

 The principle of non-refoulement is not part of customary 
international law 

 No evidence that repatriated Haitians are harmed  



Analysis of the principle of non-
refoulement 

• Petitioners response to US arguments; 

 A large number of returnees were arrested, detained and tortured 

 Returnees were told on several occasions that they were detained and 
tortured because they left Haiti and that reflected badly on the army 

 International law forbids refoulement 

• The Commissions analysis; 

 Art. 33 in the Refugee Convention has no geographical limitations 

 The principle of non-refoulement applies to the Haitians interdicted on 
the high seas 

 Shared the view of the UNHCR in its amicus curia brief in the US Supreme 
Court decision in Sale  

 

 



Analysis of the principle of non-
refoulement 

• UNHCR amicus curia brief in Sale; 
 The guarantee of non-refoulement is a specific and fundamental protection that is 

independent from the question of admission to the US or the grant of asylum 
 International law is part of the law of the US  
 The principle of non-refoulement is so universally accepted by nations as to  constitute a 

peremptory norm of international law 
 The US Supreme Courts decision that the Convention/Protocol is not self-executing is not 

wholly conclusive as to whether the US must observe the fundamental obligation of non-
refoulement 

 The obligation in art. 33 arises wherever the government acts 
 A treaty must be interpreted in good faith, in accordance with the ordinary meaning of its 

terms and in light of its context, object and purpose 
 Interpretation of art. 33 according to the ordinary meaning of its terms – preventing the 

return of refugees “in any manner whatsoever” – leads to a result that is fully consistent with 
the object and purpose of the treaty to provide international protection to refugees 

 Art. 33 protects refugees as soon as they satisfy the criteria in the definition of refugee, 
which is declaratory, irrespective of whether they have entered the territory of another State 

 EXCOM conclusions stress that asylum seekers with a presumptive or prima facie claim to 
refugee status are entitled to protection 
 
 



Analysis of the principle of non-
refoulement 

• UNHCR amicus curia brief in Sale; 

 A State`s responsibility to act in conformity with international obligations extends to actions taken 
outside its borders – the liability for official action taken overseas follows from the express terms of 
the non-refoulement obligation  

 When the drafters wished to condition the rights of refugees on their physical location or 
residence, they did so expressly in the language of the treaty, cf. articles 4, 27, 18, 26, 15, 17(1), 19, 
21, 23, 24, 28 – issuance of travel documents, freedom of religion, movement and welfare rights 

 The US interpretation would permit a State to evade its international obligations merely be 
relocating its officials or agents to off-shore locations 

 The negotiating history is of guidance merely where the meaning of the treaty language is 
ambiguous or obscure 

 The Dutch delegate`s concern was based on fear of mass influx in light of WW2 and it cannot be 
assumed that all delegates were in accord simply because they did not object to their colleague`s 
request to memorialize his views 

 The US delegate advocated for the absolute nature of non-refoulement – no consideration of public 
order should be allowed to overrule the guarantee, for if the State wished to get rid of the refugee 
at all costs, it could send him to another country or place him in an internment camp 

 During the Indochinese exodus, the US policy was to encourage Southeast Asian States to be more 
generous in offering first asylum, in particular not to refuse admission to boat refugees 

 



Analysis of the right to life 

American Declaration of the Rights and Duties 
of Man Article I 

Every human being has the right to life, liberty 
and the security of his person. 

 



Analysis of the right to life 

• US argues that ; 
 No evidence of harm committed against the repatriated Haitians 
• Petitioners response to US arguments; 
 The interviews remove any doubt that the repatriated Haitians will 

be brutalized by the military government 
 Many were shot to death or tortured to death in prison 
• Commissions analysis: 
 By exposing the interdictees to genuine and foreseeable risk of 

death, the US government policy of interdiction and repatriation 
clearly violated the right to life 

 If a State party to the ICCPR  extradites a person within its 
jurisdiction to a place where there is a real risk that his/her rights 
under the ICCPR will be violated, that State may itself be in violation 
of the ICCPR 



Analysis of the Right to Liberty 

American Declaration of the Rights and Duties 
of Man Article I 

Every human being has the right to life, liberty 
and the security of his person. 

 

 



Analysis of the right to liberty 

• US argues that; 
 Taking interdicted and rescued Haitians to safe haven at 

Guantanamo Bay does not violate their right to liberty- their 
movement is restricted only since there are mine fields and other 
hazards outside the military facility 

• Petitioners response to US arguments; 
 US coast guard ordered the Haitians to board their vessels and set 

fire to the vessels of the Haitians 
 Repatriated Haitians were routinely detained 
 Local judges in Haiti issued arrest warrants against the Haitians that 

had left Haiti and criticized the military government 
• Commissions analysis; 
 Interdictment in vessels on the high seas breached the Haitians 

right to liberty 
 



Analysis of the right to security 

American Declaration of the Rights and Duties 
of Man Article I 

Every human being has the right to life, liberty 
and the security of his person. 



Analysis of the right to security 

• US argues that; 
 No evidence of harm committed against the repatriated Haitians 
 The right to security of the person does not create an obligation to provide 

admission to persons fleeing their country by sea or prevent repatriation, 
even if they are refugees 

• Petitioners response to US arguments; 
 US Coast Guard detained Haitians in international waters and at the 

military facility in Guantanamo Bay 
 Numerous instances of violence against repatriated Haitians 
 Unlawful detainment, beatings, torture, death 
• Commissions analysis; 
 Interdiction Haitians on the high seas, placing them in vessels under their 

jurisdiction, returning them to Haiti and leaving them exposed to the acts 
of brutality by the Haitian military and its supporters constitutes a breach 
of the right to security of the Haitian refugees 



Analysis of the right to equality before 
the law 

American Declaration of the Rights and Duties 
of Man Article II. 

All persons are equal before the law and have 
the rights and duties established in this 
Declaration, without distinction as to race, sex, 
language, creed or any other factor.  

 



Analysis of the right to equality before 
the law 

• US argues that; 
 The right to equality before the law is not engaged since 

there is no underlying right to seek and receive asylum 
 Distinctions regarding treatment are lawful since there is 

no underlying right of asylum  
 The distinctions are anyway warranted by different country 

conditions and different US policy towards other countries 
 Interdiction at sea and repatriation applies to citizens of all 

states in an equal manner, but some Cubans have been 
admitted due to the protracted situation there 

 The Haitians are given favourable treatment by the 
opportunity of in-country processing 
 



Analysis of the right to equality before 
the law 

 The petitioners response to US arguments; 
While Haiti is steeped in political violence, only 0,02 % 

of the Haitians not forcibly returned were allowed into 
the US to claim political asylum 

 Tens of thousands from Cuba are accepted into the US 
 50 % of Nicaraguans have been accepted into the US 
 The vast majority of asylum seekers from Communist 

countries are considered to possess legitimate claims 
to asylum 

 Domestic court decisions in the US have determined 
that Haitians have been singled out for special 
discriminatory treatment 
 



Analysis of the right to equality before 
the law 

• Commission`s analysis; 
 The right to equality before the law arises not only in the application of a 

substantive right, but also with respect to unreasonable differentiation in 
respect of the actual treatment afforded to the same class or category 

 The right to equality before the law has been breached with respect to; 
1. The interdiction of Haitians on the high seas in contraditinction to the 

position of Cubans and nationals of other countries who so far from 
being interdicted are favorably treated by being brought into the United 
States by the United States Coast Guard 

2. The failure to grant Haitians interdicted on the high seas any hearing, or 
any adequate hearing as to their claim for refugee status; in 
contradistinction to cuban asylum seekers and nationals of other 
countries who are intercepted on the high seas and brought to the 
United States for their claims to be processed by the United States 
Immigration and Naturalization Service 

 
 
 



Analysis of the right to resort to the 
courts 

American Declaration of the Rights and Duties 
of Man Article XXVII. 

Every person has the right, in case of pursuit not 
resulting from ordinary crimes, to seek and 
receive asylum in foreign territory, in accordance 
with the laws of each country and with 
international agreements. 

 



Analysis of the right to resort to the 
courts 

• US argues that; 
 The right to resort to the courts only exists with regard to persons accused of 

crimes 
 A legal right to resort to the courts does not exist for the Haitians interdicted at 

sea, ref. US Supreme Court decision in Sale (1993) - there is no legal right for the 
courts to secure 

 Even if there is an underlying right, petitioners have had repeated, exhaustive and 
continuing access to US courts 

• Petitioners response to the Commission`s analysis; 
• The Haitians wanted to submit petitions to the US government for recognition of 

refugee status, but were denied the right by summary interception and 
repatriation 

• The Commissions analysis; 
 The right to resort to the courts is not limited to persons accused of crimes 
 The Haitians were unable to resort to the courts since they were summarily 

interdicted and repatriated 
 



Analysis of the right to petition 

Article XXIV. 

Every person has the right to submit respectful 
petitions to any competent authority, for 
reasons of either general or private interest, and 
the right to obtain a prompt decision thereon. 



Analysis of the right to petition 

• Us argues that; 
 By bringing the situation to the notice of the US public and 

authorities, the right to petition is fulfilled 
 The right to petition is not violated when the US government does 

not endorse the petitioners view in every respect 
 Petitioners response to US arguments; 
 Haitians had no right to petition since they were repatriated 
 Commissions analysis; 
 The right to petition is wider in scope than the right to resort to the 

courts 
 No breach of the right to petition 

 
 



Analysis of the right to juridical 
personality and civil rights 

American Declaration of the Rights and Duties 
of Man Article XVII. 

Every person has the right to be recognized 
everywhere as a person having rights and 
obligations, and to enjoy the basic civil rights. 

 



Analysis of the right to juridical 
personality and civil rights 

• US argues that; 

Foreign nationals beyond the border of the US do 
not have rights under US law 

• Petitioners response to US arguments; 

Everyone has the right to recognition before the 
law 

• Commissions analysis; 

No violation of the right to juridical personality 
and civil rights 

 



Conclusion 

By intercepting Haitians at sea and returning 
them to Haiti without considering their 
asylum claims, USA had violated the right to 
life, liberty, security of the person, equality 
before the law, right to resort to the courts 
and right to seek and receive asylum 

Ordered the US to pay adequate 
compensation for the victims of the breaches 
and inform the relevant authorities 


