
Yong-Gueico v. Canada (Minister 
of Citizenship & Immigration) 

Applicants were refused Convention refugee 
status and brought application 

for judicial review  



Facts 

• The applicants came from Chile. The principle applicant is Yong-Gueico 

• His father had disappeared or been killed in 1973. 

• His sister was raped, threatened with death, detained, beaten and 
tortured, and his aunt disappeared or was killed.  

• Other siblings had had similar problems and had claimed and received 
Convention refugee status in Canada.  

• The applicant had been arrested several times, detained, beaten, 
threatened with death, tortured, and accused of being a "Communist" 
and a terrorist, forced into hiding, separated from his wife and child, and 
frequently harassed in his employment by the authorities. In 1994, the 
applicant's home was broken into and thoroughly searched, but nothing 
was taken. 

 

 

 



The Tribunal’s finding:  

• The tribunal found the applicant's testimony to be credible 
but determined that the applicants were not refugees due to: 

1. not showing a subjective fear of persecution because they 
delayed making their claims until three weeks after they 
arrived in Canada and; 

2. the country conditions have changed in Chile to such an 
extent that the applicants could not have a well-founded 
fear of persecution there. 



Procedure  

• August 26, 1996, the Convention Refugee Determination 
Division("tribunal") found that applicant's testimony to be credible but 
determined that the applicants were not refugees. 

 

• The applicants applied for judicial review of the decision to the Federal 
Court of Canada -- Trial Division  

 

• Heard: June 26, 1997  

 

• Judgment: July 14, 1997 

 



Issue 

Whether compelling reasons arose out of past persecution so 
as to negate the impact of the changed country conditions? 

 

Did the Tribunal err in not considering provision 2(3) of the 
Immigration Act in the applicants case? 

 

 

 

 
 

 

 

 

 



Applicable Law 

• Immigration Act, 1985 – Canada: 

• "Convention refugee" means any person who 

• (a) by reason of a well-founded fear of persecution for reasons of race, religion, 
nationality, membership in a particular social group or political opinion, 

• (i) is outside the country of the person's nationality and is unable or, by reason of 
that fear, is unwilling to avail himself of the protection of that country, or 

• (ii) not having a country of nationality, is outside the country of the person's former 
habitual residence and is unable or, by reason of that fear, is unwilling to return to 
that country, and 

• (b) has not ceased to be a Convention refugee by virtue of subsection (2), but does 
not include any person to whom the Convention does not apply pursuant to section 
E or F of Article 1 thereof, which sections are set out in the schedule to this Act; 



Applicable Law 

• Immigration Act, 1985 – Canada: 

• (2) A person ceases to be a Convention refugee when 

• (a) the person voluntarily re-avails himself of the protection of the 
country of the person's nationality; 

• (b) the person voluntarily reacquires his nationality; 

• (c) the person acquires a new nationality and enjoys the protection of the 
country of that new nationality; 

• (d) the person voluntarily re-establishes himself in the country that the 
person left, or outside of which the person remained, by reason of fear of 
persecution; or 

• (e) the reasons for the person's fear of persecution in the country that the 
person left, or outside of which the person remained, cease to exist. 



Applicable Law 

• Immigration Act, 1985 – Canada: 

 

• (3) A person does not cease to be a Convention refugee by virtue of 
paragraph (2) (e) if the person establishes that there are compelling 
reasons arising out of any previous persecution for refusing to avail 
himself of the protection of the country that the person left, or outside of 
which the person remained, by reason of fear of persecution. 



Case Law 
• Sparse case law on subsection 2(3) indicates that it is to be applied only in 

exceptional circumstances. 

• Key decision on point is that of Hugessen, J. in Canada (Minister of 
Employment & Immigration) v. Obstoj (May 11, 1992.  

Hugessen, J. stated that subsection 2(3) applies:  

as requiring Canadian authorities to give recognition of refugee status on 
humanitarian grounds to this special and limited category of persons, i.e., 
those who have suffered such appalling persecution that their  experience 
alone is a compelling reason not to return them, even though they may no 
longer have any reason to fear further persecution. 

 

• However, Hugessen, J. further commented that, "The exceptional 
circumstances envisaged by subsection 2(3) must surely apply to only a 
tiny minority of present day claimants." 



 International Law 

1984 CAT  

1966 ICCPR  

1951 RefCon 

1969 VCLT `a treaty should be interpreted in good faith` 

 

 

UNHCR Handbook 1979, paragraph 136: Even though there may 
have been a change of regime in his country, this may not 
always produce a complete change in the attitude of the 
population, nor, in view of his past experience, in the mind of 
the refugee.  



Change  of circumstances 

• Article 1C of the 1951 Convention, so called the “cessation clauses”, spell 
out the conditions under which a refugee ceases to be a refugee.  

 

• The last two clauses (5 and 6) are based on the consideration that 
international protection should not be granted where it is no longer 
necessary or justified on account of changes in the country where 
persecution was feared,  because the reasons for a person to become a 
refugee have ceased to exist (Handbook 111) 

 

• The essential question in a cessation proceeding is related to the causes of 
the individuals flight, and whether later changes have removed the risk of 
persecution, and whether effective protection is now available from the 
state of origin 

 



UNHCR 2003 Guidelines No 3 

• UNHCR`s Guidelines emphasize that the changes in the conditions in the 
country of origin need to be of a fundamental nature 

 

• The changes in the country must have addressed the causes of 
displacement and hence, the decision to recognise the individual as a 
refugee 

 

• There has to be an end to hostilities, a complete political change and 
return to a situation of peace and stability. It needs to include a 
functioning government, as well as a functioning system  of law and 
justice 



Case Law 

• “Hathaway test” : changes must be shown to be of substantial political 
significance, truly effective, and durable 

• Case of Yusuf v. Canada -  rejected the notion that there is a separate legal 
test by which the changed circumstances must be measured: 

 “the issue of so called “changed circumstances” seem to be in danger of being 

 elevated, wrongly in our view, into a question of law when it is, at bottom, simply one 
 of fact. A change in the political situation in a claimant`s country of origin is only 
 relevant if it may help in determining whether or not there is, at the date of the 
 hearing, a reasonable and objectively foreseeable possibility that the claimant will be 
 persecuted in the event of return there…The use of words such as “meaningful”, 
 “effective” or “durable” is only helpful if one keeps clearly in mind that the only 
 question, and therefore the only test, is…does the claimant have a well founded fear 
 of persecution?”  

 

• Coincides with the UNHCR handbook, 1979, paragraph 136 

 

 



Conclusion 

• The Tribunal determined that the applicants could go home because 
country conditions had changed. However, in coming to its conclusion 
concerning the applicants' fear of persecution, the Tribunal neglected to 
consider the impact of subsection 2(3) on the applicants' case. The 
Tribunal made no finding as to past persecution, and whether compelling 
reasons arose out of it so as to negate the impact of the changed country 
conditions. But, the very definition of Convention refugee contained in the 
Act required the Tribunal to do just that. The Tribunal, therefore, refused 
to exercise its jurisdiction, and the resultant decision contains a serious 
error of law. 



Conclusion 

• Grant an Order referring this case back to a differently constituted 
Tribunal for redetermination on the impact of subsection 2(3), taking into 
account the reasons as set out in this decision. 

 

• The following question was certified as a serious question of general 
importance: 

• Does the Refugee Division have an obligation in law to consider the 
application of Section 2(3) of the Immigration Act if the issue is not raised 
at the hearing by the parties to the hearing or by the Refugee Division? If 
so, what is the nature and extent of the obligation? 



Return to democracy 

• Chile`s return to democracy in 1990 

 

• An important indicator in this respect is the general Human Rights 
situation in the country  

 

• Chilean commission for Human Rights stated that the number of Chileans 
affected by direct repression or dictatorial abuses of power has 
continued.  



Analysis 

• No provided facts on why the applicant (s) are targeted or subject of abuse – is it arbitrary 
violence? 

 

• The complexity of determining an individuals circumstances alongside changes of overall 
circumstances in a country.  

 

• State responsibility: 

1. Burden of proof 

2. Standard of proof 

3. Due process 

 

 

• Not showing a subjective fear of persecution because they delayed making their claims until 
three weeks after they arrived in Canada 

 

 

 

 


