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Introduction 

FEDERAL COURT OF CANADA, TRIAL DIVISION  

TORONTO 

 

• The Applicant: THE MINISTER OF CITIZENSHIP 
AND IMMIGRATION 

• The Respondent: YOSEPH ASGHEDOM 

• The Matter: Judicial review of the Immigration 
and Refugee Board’s decision 

 

 

 

 

 



Circumstances 

• The Respondent: 
– Citizen of Eritrea;  

– In 1985 moved to Addis Ababa, Ethiopia;  

– At the age of 18 years he was forcibly recruited  
into the Ethiopian military;  

– The respondent was released from the army in 
late 1988, early 1989, and returned to Addis 
Ababa 

– Arrested as a person of Eritrean descent in 
Ethiopia and ordered to be deported to Eritrea.  

 

 



Circumstances II 

• Fearing the persecution because of his past 
war activities against the current government 
of Eritrea fled to Canada;  

• The Refugee Status was granted by the 
Immigration and Refugee Board September 
21, 2000  



Legal Issue Formulated 

• Did the Board err in law in determining the 
respondent not to be complicit in war crimes 

and/or crimes against humanity, by 

 

– Accepting the respondents defense of duress 

– Ignoring his failure to disassociate himself at the 
earliest available opportunity 

 



Applied Law 

• Section F (1) of the Convention 1951 
(exclusion clause) 

 
– F. The provisions of this Convention shall not apply 

to any person with respect to whom there are 
serious reasons for considering that: (a) he has 

committed a crime against peace, a war crime, or 
a crime against humanity, as defined in the 
international instruments drawn up to make 

provision in respect of such crimes; 



Applied Law II 

• London Charter of the International Military 
Tribunal, Article 6 

– Leaders, organizers, instigators and accomplices 
participating in the formulation or execution of a 
common plan or conspiracy to commit any of the 
foregoing crimes are responsible for all acts 
performed by any persons in execution of such 
plan. 



Key issues: Degree of Complicity 

Prerequisites 

 
– membership in an organization which committed 

international offenses as a continuous and regular 
part of its operation;  

– personal and knowing participation; 

– failure to disassociate from the organization at the 
earliest safe opportunity. 

 

Gutierrez v. Canada (M.E.I.), [1994] 

 

 



Personal and knowing participation 

• mere membership is not sufficient for exclusion 
from refugee status;  

• except: where an organization is principally 
directed to a limited, brutal purpose;  

• mere presence is not enough;   

• the existence of a shared common purpose and 
the knowledge; 

• no demand for immediate benevolent 
intervention; 

• a position of importance within the organization. 

 



Failure to disassociate from the organization  

• Board may consider several factors in determining whether 
the applicant disassociated himself from the organization: 
 
– the period of time that the person was a member of the 

organization; 
– the earliest possible date that the person had an opportunity to 

leave the organization; 
– the consequences that the person would have exposed 

themselves to for speaking out against the commission of 
international offenses, for failing to respond to orders, or for 
desertion; 

– the circumstances in which the person left the organization. 
  

Gutierrez v. Canada (M.E.I.), [1994] 



The Board ruling  

• The Board's conclusion was based on the facts that: 
 
– the respondent was forcibly recruited into the Ethiopian Army; 

 
– he was a mere soldier; 

 
– he was compelled to do the duties; 

 
– he had no opportunity to leave the army until he was released; 

 
– left at the first available moment; 
 
– a soldier in a similar situation had tried to escape and had been killed;  

 
– the respondent's evidence and the documentary evidence showed that if the 

respondent tried to desert, he would have faced severe punishment, including 
death. 



Defence of Duress 

• Exception recognizes the absence of intent 
where an individual is motivated to perpetrate 
the act in question only in order to avoid grave 
and imminent peril. 

 

Ramirez v. Canada (M.C.I.), [1992] 

 

 

 



Superior Orders 

• "manifestly unlawful” orders: 

– must be one that offends the conscience of every 
reasonable, right-thinking person; it must be an 
order which is obviously and flagrantly wrong.  

 

 

 

The Finta case 



Failure to  weigh the documentary 
evidence? 

 
• In present case the defence of duress and 

possibilities of deserting outweighed the 
documentary evidence that many evidence 
had deserted 

 

 

 



THE APPLICATION FOR JUDICIAL REVIEW IS 
DISMISSED 



”Conclusion” 
Morality in law? 

• “Law does not function at the level of 
heroism” – Mr. Justice MacGuigan 

• “People cannot be required, in order to avoid 
a charge of complicity by reason of association 
with the principal actors, to encounter grave 
risk to life or personal security in order to 
extradite themselves from a situation or 
organization. But neither can they act as 
amoral robots.” 


