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Facts 
• Parties: Fauziya Kasinga 

(applicant) vs. David A. 
Martin, General Counsel of 
the Immigration and 
Naturalization Service (INS). 

 
• Country of origin: a citizen of 

Togo, a member of the 
Tchamba – Kunsuntu tribe of 
northern Togo. 
 

• Cause of flight: fear of forced 
female genital mutilation 
(FGM).  
 



 
• FGM - an extreme form of traditional practices 

used around the world to deny women 
independence and equality, control women’s 
sexuality by safeguarding virginity and 
suppressing sexual desire. 

 
• Involves cutting the genitalia with knives, 

generally done without anesthetic, causing 
lifelong health consequences.  

 
• Traditionally practiced by the Tchamba – 

Kunsuntu tribe, applicant is a member of which.  
 



Timeline 

• Applicant’s father had protected her from the FGM 
practice. After his death in 1993, applicant’s mother 
was consequently banished from the tribe and 
driven to Benin, her homeland.  

  
• Under the tribal custom, control over applicant 

passed to her aunt, father’s sister, who became the 
primary authority figure in the family.  

 
•  Shortly after, in 1994, being 17 years old, applicant 

was forced to a polygamous marriage with a 45-
year-old man. Although having refused to sign the 
marriage certificate, she was declared married.  



• Under the tribal custom, applicant’s aunt and 
husband planned to force her to submit to FGM 
right after the wedding ceremony.  

 
• Applicant managed to escape: with a help from older 

sister flew to Ghana  with a help from her mother 
flew to Germany.  

 
• After 2 months in Germany applicant met a 

Nigerian man. Following man’s suggestion and 
using her sister’s money, she bought a passport and 
ticket to the USA, where she had an aunt, uncle and 
cousin.  

 
• Upon arrival at Newark International Airport on 17 

December 1994, applicant immediately requested 
asylum and was detained by the INS. 



Legal Issue 

 

Fundamental: whether the practice of FGM 
can be the basis for a grant of asylum 
under the Immigration and Nationality 
Act (1994)? 

  

 



•  Well-founded fear of persecution: would a reasonable 
person in the same circumstances fear a country-wide 
persecution? Whether FGM constitutes persecution for 
the purposes of refugee status as defined by the Refugee 
Act? 
 

• Belonging to a social group: can women of the particular 
tribe who have not been subjected to FGM and oppose 
the practice be recognized as a members of a social 
group within the definition of term ‘refugee’ under the 
Immigration and Nationality Act? 
 

• Credibility: has applicant met the burden of proving 
through credible testimony and supporting documentary 
evidence? 
 



Rules  

Section 208 of the Immigration and Nationality 
Act, 8 US Code § 1158 (1994) 

 
• “The applicant must establish that race, religion, 

nationality, membership in a particular social group, or 
political opinion was or will be at least one central 
reason for persecuting the applicant.” 

• “The testimony of the applicant may be sufficient to 
sustain the applicant’s burden without corroboration, 
but only if the applicant satisfies the trier of fact that the 
applicant’s testimony is credible, is persuasive, and 
refers to specific facts sufficient to demonstrate that the 
applicant is a refugee.” 
 



Section 101(a)(42)(A) of the Immigration and 
Nationality Act, 8 US Code § 1101(a)(42)(A) 
(1994) 

 
“The term “refugee” means 
 any person who is outside any country of such 

person’s nationality or, in the case of a person 
having no nationality, is outside any country in 
which such person last habitually resided, and who 
is unable or unwilling to return to, and is unable or 
unwilling to avail himself or herself of the protection 
of, that country because of persecution or a well-
founded fear of persecution on account of race, 
religion, nationality, membership in a particular 
social group, or political opinion.” 
 



Decision 

•  Rejected by the Immigrant judge 

 

 

• Asylum granted by the Board of Immigration 
Appeals  

 



Judgment  

•  The applicant’s testimony is plausible, detailed and 
internally consistent. 

 
• The applicant is a credible witness. 
 
• FGM is concluding to be considered as persecution. 
 
• Fauziya Kasinga is a “young women of the Tchamba-

Kusuntu Tribe who have not had FGM, as practiced 
by the tribe, and who oppose the practice”. She 
belongs to a particular social group. 
 



•  A reasonable person would fear this persecution 
in Togo so she has a well-founded fear. 

 

• Her well-founded fear is on account of her status 
as a member of the defined social group.  

 

• Fauziya Kasinga has a country-wide fear of 
persecution in Togo.  

 



•  The applicant is eligible for asylum and 
discretion can be applied to her grant of asylum. 
Discretion has been applied in favor of the 
applicant. 

 

• Asylum is granted.  

 



Two concurring opinions: 
Lauri Steven Filppu, Board member, joined by Michael 

J.Heilman, Board member, joined 
 
She gave her opinion on the questions raised in this case about: 
- The applicant’s credibility 
- The persecution Issues 

 
She analyzed the Service’s Framework: 
 The « shocks the conscience » test for persecution. 3 advantages: 
•  the ability to define FGM as “persecution” notwithstanding any lack of intent to 

“punish” FGM victims on the part of the victims' parents or tribe members who 
may well “believe that they are simply performing an important cultural rite that 
bonds the individual to the society” 

• the ability to exclude other cultural practices, such as “body scarring,” from the 
definition of persecution as these do not shock the conscience; and  

• the ability to exclude past victims of FGM from asylum eligibility if “they 
consented” to it or “at least acquiesced,” as in the case of a woman who 
experienced FGM as “a small child,” since FGM would not shock the conscience 
unless inflicted on “an unconsenting or resisting individual.”  



Lauri Steven Filppu ‘s conclusion 

 

• Not a policy making body 

• Agrees with the decision of not settling any 
general framework in the context of this one case 

• Offers to remand this case for further 
development on the « social group » question 



Lory D. Rosenberg, board member 

3 elements for the persecution's definition :  

 

• a subjective and an objective fear of harm, 

• abuse or ill-treatment 

• the consideration of the motive of the agent of 
persecution 



One dissenting opinion: 

Fred W. Vacca, Board member 

• He dissented without opinion. 



Conclusion  

• The case set a precedent in United States 
immigration law as applicants could now seek 
asylum in the United States from gender-based 
persecution, whereas previously religious or 
political grounds were often used to grant 
asylum. 

 



•  The United Nations defines a refugee as 
someone with a well-founded fear of persecution 
on the grounds of race, religion, nationality, 
membership in a particular social group, or 
political opinion. 

 



Fragments from decisions related to 

FGM (different evaluation of FGM in 

the case law 

•  A woman from Sierra Leone was denied an application 
for political asylum. In the decision judge described 
circumcision as "an important ritual" which "binds the 
tribe." He noted that the applicant "cannot change the 
fact that she is a female, but she can change her mind 
with regards to her position towards the FGM practices. 
It is not beyond [her] control to acquiesce to the tribal 
position on FGM." The immigration judge ruled that fear 
of FGM was not persecution under the Refugee Act. He 
observed that "while some cultures view FGM as 
abhorrent and/or even barbaric, others do not." (1995) 



•  A woman from Sierra Leone, identified as MK, 
was granted a political asylum. In the decision 
judge held that "forced female genital mutilation 
clearly merits being recognized as a form of 
persecution […] is cruel and serves no medical 
purpose."  (1995)  


