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Background 

• Sept. 11, 1973  armed forces lead by General Augusto Pinochet 

staged a coup d’état, overthrowing the elected Government of 

Salvador Allende  

 

• There was a military dictatorship, over 40.000 people were killed, 

tortured, disappeared or detained 

 

• Many Chileans were forced to flee the country and had to seek 

asylum 

 

• Pinochet remained in office until Patricio Aylwin was freely elected 

as president in March 1990 

 

 



Facts of the case 

• The applicants: Yong Gueico, his wife, two daughters, 
all citizens of Chile 

 

• The applicant had been arrested, detained, beaten, 
threatened with death, tortured and accused of being a 
communist and a terrorist 

 

• His father disappeared/was killed, his sister was raped, 
tortured, threatened with death, and his aunt also 
disappeared/was killed 

 

• Applicants left in mid-1990s, sought refugee status in 
Canada 
 



The Tribunal’s decision 

• The Convention Refugee Determination Division 

(Tribunal) found the applicant’s testimony to be 

credible, but: 

 

• The applicants didn’t show a subjective fear of 

prosecution 

 

• They couldn’t have a well-founded fear of persecution 

because of changed country conditions 

 

 So the Tribunal denied the applicants refugee status 



Legal issue 

• Applicant argued that the Tribunal had an 

obligation to consider section 2(3) of the 

Immigration Act, R.S.C. 1985 

 

• The Tribunal had to reconsider the interplay 

between a finding of changed country 

conditions and subsection 2(3) of the 1985 

act 



1985 Immigration Act 

Subsection 2(1) of the Immigration Act of 1985: 

"Convention refugee" means any person who 

(a) by reason of a well-founded fear of persecution for 
reasons of race, religion, nationality, membership in a 
particular social group or political opinion, 

(i) is outside the country of the person's nationality and 
is unable or, by reason of that fear, is unwilling to avail 
himself of the protection of that country, or 

(ii) not having a country of nationality, is outside the 
country of the person's former habitual residence and 
is unable or, by reason of that fear, is unwilling to 
return to that country, and 

(b) has not ceased to be a Convention refugee by 
virtue of subsection (2), 
 



1985 Immigration Act 

Subsection 2(2) (e): the reasons for the person's 
fear of persecution in the country that the person 
left, or outside of which the person remained, cease 
to exist.  

 

Subsection 2(3): A person does not cease to be a 
Convention refugee by virtue of paragraph (2)(e) 
if the person establishes that there are compelling 
reasons arising out of any previous persecution 
for refusing to avail himself of the protection of the 
country that the person left, or outside of which the 
person remained, by reason of fear of persecution. 

 



• Applicant  no submission regarding subsection 

2(3)(e) to the Convention Refugee Determination 

Division (hereinafter Tribunal) 

 

 

• Tribunal  did not address subsection 2(3)(e) in 

its decision 
 

 



Applicant’s claim 

• The Tribunal is duty bound to make the 

relevant determinations regardless of whether 

the issue is raised by the applicant or not. 

 

 

• A ground not argued must be considered, if 

raised by the facts. 

 
 



Decision 

 

• Cullen J. agreed with the applicant’s claim. 

 

“The Tribunal must (...) consider the effect of 

subsection 2(3) on the case before it. Otherwise, the 

Tribunal has declined to exercise its jurisdiction, 

and the result is an error in law.” 
 

 



Refugee  

subsection 2(1) 

=  

traditional definition  

+ 

the person has not ceased to be a refugee 

 in accordance with subsection 2(2) 

 

 

 

Definition of refugee 



Definition of refugee 

 

Compelling reasons arising out of any previous persecution  

=  

the person does not cease to be a refugee 

 

 

Paragraph 2(2)(e) is involved, and so is subsection 2(3). 

 



 

 

• Exception  applied only in exceptional 

circumstances 

 

• Changes in country conditions must be assessed 

according to their impact on the claimant's 

situation. 

 



UN Handbook on Procedure and Criteria for 
Determining Refugee Status (1979)  

 

"It is frequently recognized that a person who, or 
whose family, has suffered under atrocious forms 
of persecution should not be expected to repatriate. 
Even though there may have been a change of 
regime in his country, this may not always 
produce a complete change in the attitude of the 
population, nor, in view of his past experience, in 
the mind of the refugee.”  

 
 



• Most important thing to be determined: 

 

Does the applicant's evidence indicates past 
persecution? 

 

 If it does... 

 

 Are there compelling reasons arising out of 
that past persecution, by reason of fear of 
persecution, as to why the applicants should not 
be repatriated? 
 



Cullen J.’s conclusion:  

 

“I would grant an Order referring this case 

back to a differently constituted Tribunal for 

re-determination on the impact of subsection 

2(3), taking into account the reasons as set out in 

this decision.” 
 



 

Obstoj (Federal Court of Canada, 1992)  

 

 The exception is to be read as requiring the 

recognition of refugee status on humanitarian 

ground in the case of those who have suffered such 

appalling persecution that they ought not to be 

returned, even though there was no reason to fear 

further persecution. 



Comments 

• Duty to analyse all the legal aspects contained 

in the definition even if not raised by the 

applicant 

 

 

• The  judgement balances the interests of the 

State and the individual  


