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The Case 

 Yoseph Asghedom, citizen of Eritrea, moved to Ethiopia for high 
school. 
 

 At age 18 he was forcefully recruited into the Ethiopian army 
 

 While in the army, he was sent to a military camp in Eritrea, 
where he stayed for two years, until he was released and sent 
back to Ethiopia 
 

 When a war between Eritrea and Ethiopia broke out in 1998, the 
respondent was arrested as a person of Eritrean descent in 
Ethiopia and ordered to be deported from Ethiopia to Eritrea.  
 

 Fearing return to Eritrea, because of his past war activities, he 
decides to flee to Canada. 

 



Legal Issue 

 The Minister of Citizenship and Immigration is alledging 
whether the respondent should have his refugee status 
revoked on the basis of Article 1F(a) of the 1951 Conv.: 
 

1F) «The provision of this convention should not apply 
to any person with respect to whom there are serious 

reasons for considering that»: 
 

a) «he has committed a crime against peace, a war 
crime, or a crime against humanity, as defined in the 
international instruments drawn up to make provision in 

respect of such crimes.»   



Relevant Legal Standard 

 1951 Convention, Article 1F(a) 

 Relevant cases: 

 Ramirez v. Canada 

 The Finta case 

 London Charter of the International Military 
Tribunal, Article 6   

 Just being an «accomplice» constitutes responsibility for the 
crime  

 BUT it leaves open the question of WHAT is the threshold to 
be considered an «accomplice»? 

 



The Board’s Initial Decision 

 Even though the respondent knew about the crimes 
taking place, and participated in the actions, he does 
not qualify as an accomplice for the following 
reasons: 

 
 He was forcibly recruited 

 He held no rank than a mere soldier 

 He didn’t have the opportunity to leave until he was released 

 He was compelled to perform his duties 

 He feared for his life if he disobeyed or tried to escape 

 He left at first chance he had, when he felt safe to leave 

 

 



Applicant’s Appeal of the Decision 

The respondent DOES fall under Article 1F(a) because 
of the following reasons:  

  

1) The respondent didn’t disassociate himself at the 
earliest available opportunity 

2) The respondent was an “accomplice”, he was not 
coerced, because: 

 The danger must be such that “a reasonable man would 
 apprehend that he was in such imminent physical peril as 
 to deprive him of freedom to choose the right and refrain 
 from the wrong.” (Ramirez case) 



Judge Blais’ Final Decision 

 The judge ruled that the Board’s decision was right 

 

“The Board was entitled to weigh the evidence as it 
did and I cannot conclude that it ignored the evidence, 

as alleged by the applicant.” 



Our Analysis of the Case 

 There is no exhaustive definition in the law for how to 
identify an “accomplice” 
 

 The court analysis is based on Canadian case law – it is 
not a universal standard – thus the outcome can 
differentiate depending on which state you apply for 
asylum 
 

  In this particular case, the parties ended up with 
opposite conclusions, even though they based their 
analysis on the same case law and criteria 
 

 To us, this is because the transparency of the evidence of 
the case is unclear and incomplete 



Our Analysis of the Case 

 The general rule we draw from this is that in order to define 
if someone meets the criteria of exclusion, under Article 
1F(a), you may use the Defense of Duress, by defining and 
identifying compulsion. However, you cannot objectively 
address compulsion, because it is based on (among other 
things) fear, which is highly subjective. 

 

 The applicant argued that the respondent failed to 
disassociate himself at the earliest opportunity he had, 
when others did.  However, the respondent felt unsafe, even 
if other people left, again showing that fear is highly 
subjective.  



Our Analysis of the Case 

 From the Ramirez case we learned that; 

 The burden of proof regarding cases of exclusion falls on the party 
asserting whether the status of asylum should be revoked. 

 In order to invoke the exclusion clause, two criteria have to be 
met: 1) Personal and knowing participation in prosecutorial acts, 
2) Criminal intent (mens rea) based on shared and common 
purpose 

 From the Finta criteria we learned that: 

 Obedience to superior orders, even if manifestly unlawful, can be 
justified by using the Defense of Duress if the subordinate believes 
there is an imminent, real and inevitable threat to his life.  

 

 

 

 

 

 


