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FACTS 

 Party: Lukwago, a citizen of Uganda,  

 Cause of flight: kidnapped by rebels from the Lord's Resistance Army 
who attacked his home and killed his parents  

 He was threatened with death if he tried to escape. He witnessed the 
shooting of captive children in their attempt to escape 

 Escaping four months later, his uncle aided Lukwago in fleeing to Holland, 
providing a false passport. 

 After being refused asylum there, he travelled to the United States 
requesting asylum... 

 Based on past persecution by the LRA and fear of future persecution by 
both the LRA and the Ugandan government if returned to Uganda 

 



FACTS 

 Which Court?: US COURT OF APPEALS FOR THE THIRD CIRCUIT  

 

 Decisions of previous courts:  

 Board of Immigration Appeals ordering his deportation, after denying his: 

-  application for asylum; 

-  application for withholding of removal under the Immigration and   
 Nationality Act ("INA"); AND 

-  request for withholding of removal under Article 3 of the United Nations  
 Convention Against Torture ("CAT") 



ISSUES 

 What were the legal claims to be decided: 

 Does Lukwago qualify as a refugee 

 Has he suffered past persecution? 

 Is he at a risk of future persecution? 

 Was this persecution based on membership 
of a particular social group? 

 …. 



Past Persecution 

Defined as including "threats to life, confinement, torture, and economic 
restrictions so severe that they constitute a real threat to life or freedom."  

 

Distinction is made between the right of a sovereign state to maintain its own 
conscription regime, and the unlawful actions of guerilla kidnappings and 
consideration is given to the consequences of such.  

Penalties for evasion will constitute persecution if they include 
“disproportionately severe punishment", i.e. the threat of death. 

In addition, he was exposed to the murder of his parents, forced to participate 
in violent conflicts and bear witness to such, and was subjected to 
continued abuse. 

The court found no argument that this did not constitute persecution. 



Membership of a particular Social 
Group 

To qualify for asylum Lukwago had to provide evidence showing that the persecutor's motive for carrying 
out these actions was on account of the applicant's:  

- race, (NOT CONTESTED) 

- religion, (NOT CONTESTED) 

- nationality, (NOT CONTESTED) 

- political opinion  

- membership in a particular social group, or  

The need for guerilla forces to replenish their ranks, or gather additional labour, had previously been 
held not to be a political opinion. 

Lukwago then argued that his persecution was based on his “membership of a particular social group”.  

 



Membership of a Particular Social 
Group  

ACOSTA  CASE- Definition of particular 
social group: 

"a group of persons all of whom share a 
common, immutable characteristic... 

it must be one that members of the group either 
cannot change,  

or should not be required to change because it is 
fundamental to their individual identities or 
 consciences."  



DECISION 
Lukwago claimed to be a member of the P.S.G. of children from Northern 

Uganda who were abducted and enslaved by the LRA and opposed their 
involuntary servitude. This claim was refused, for the following reasons: 

- Alleged persecution, the court held, can not create a social group, this  factor must be 
independent of the persecutor's conduct. 

-  Age changes throughout the life of a person, decreasing its importance in regards to 
personal identity 

- Children of the same age group, have different characteristics and experiences which 
further set them apart 

Evidence demonstrating that children between a certain age range (13-16) were specifically 
kidnapped was mitigated by statements from Lukwago confirming that adults were also 
subject to this persecution. 

Lukwago unwillingness to help the LRA was not seen as a sufficient motive in prompting the 
LRA 's action. 

It was determined that Lukwago was kidnapped to fill a requirement for labour, 
not because he was a member of the desired age range for the LRA or 
attitudes towards the LRA. 

 



Fear of Future Persecution 

 

To be considered a ‘Convention Refugee’, Lukwago 
needed to show he had a ‘well-founded fear of 
persecution’. 

 

Lukwago argued that he feared persecution by: 

• The Ugandan Government 

• The Lord’s Resistance Army. 



Persecution by the Ugandan Government 

Lukwago:  

• the Ugandan government responds with acts of violence against former 
child soldiers from the LRA, ranging from killing, using in dangerous tasks 
and subjecting former guerillas to physical abuse.  

Counter Argument: 

• The government no longer does this; official policy is that amnesty is 
granted to former involuntary child soldiers.  

• However: Amnesty hasn’t been as effective in action. 

 

Lukwago’s claim is rejected, based largely on an assertion by a US Embassy 
in Uganda. 



ANALYSIS 

• Vested interest of the US Embassy; its role seems to 
be not to protect Ugandan citizens, but to enhance 
US diplomatic interests. 

• Priorities: The view of the embassy is valued above 
the US Department of State’s Country Report on 
Human Rights Practices in Uganda. 

 



Persecution by the LRA 

• This claim was more successful, though asylum was not 
explicitly granted. 

• The court accepted that there may have been a distinct 
possibility that upon Lukwago's return to Uganda, he will be 
tortured or killed by the LRA.  

• The court does not challenge this, though it considers the 
probability of persecution required to qualify as ‘well-founded’. 



RULE 

Rejecting previous authority holding that future 
persecution need to be “more likely to occur that not”,  
the court adopted a new test: 

- If a “reasonable observer” would consider the fear of 
persecution well-founded, the test is satisfied. 



DECISION 

• Original jurisdiction: Lukwago is not in substantially 
more danger of persecution from the LRA than 
members of other social groups are. 

• Rejected by the appeal court, since: 

• Lukwago was also featured in a documentary regarding 
guerrilla fighters and child soldiers; he is more likely to be 
known to the LRA.  

• The court appears to support Lukwago’s view, but 
sends the case to a lower court to re-examine the 
evidence. 

 



ANALYSIS 

• While the decision is fair, the higher threshold 
for a ‘well-founded fear’ used by the court in 
original jurisdiction is questionable. 



Witholding of Removal 

INA 241(b)(3): provides for mandatory withholding of the removal of an 
applicant who meets all of the statutory criteria for asylum; 

 and who can also show that persecution is “more likely than not” (Cardoza-
Fonseca). 

 

The standard is therefore similar to, but higher than, that for asylum 
(Balasubramanrim). 

 

Issue to be reconsidered by the BIA, (when they assess whether to grant 
asylum due to Lukwago’s well-founded dear of future persecution by the 
LRA on account of his membership of the PSG, or on account of imputed 
political opinions) 



They will be directed to consider: (Ventura) 

 

Change of circumstances: has there been a change in the political 
landscape? 

 

Relocation within Uganda: would it be reasonable for Lukwago to be 
relocated somewhere within Uganda?  

 



Protection under the Convention 
Against Torture 

 

The standard required under the CAT: 

Lukwago must show that he is “more likely than not” to be tortured if 
returned to Uganda; 

The torture must be “inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other person acting in an 
official capacity”;  

 For acquiescence, the public official must have awareness of such activity 
 prior to its occurrence, and must breach his or her responsibility to 
 intervene. 

 



Torture 

- “Any act by which severe pain or suffering, whether physical or mental;  

- is intentionally inflicted on a person for such purposes as obtaining from him 
or her or a third person information or a confession; 

- punishing him or her for an act he or she committed or is suspected of having 
committed; or 

- intimidating or coercing him or her or a third person, or for any reason based 
on discrimination of any kind…” 



DECISION 

 

The BIA’s did not think torture (at the hands of the Ugandan government) 
would “more likely than not” occur. 

 

This was held chiefly due to the Ugandan Government’s Amnesty Policy, and 
assurances of the US Embassy. 

 

This finding was held not to be “against the weight of the record” and as such, 
the petition for review of the BIA’s decision was denied. 

 



Ugandan Government’s Amnesty Policy: 

 Not always followed – some reports (Human Rights Watch) tell of children 
being abused whilst in government custody due to their past involvement 
with the LRA. 

 RIC Report: escaped child soldiers usually treated more humanely by the 
Ugandan Government (than captured rebels). 

 Dr. Dicklich: children are usually taken to army barracks and handed over 
to NGO’s. Government has (in recent times) given more sympathy to child 
soldiers in general. 

Assurances of the US Embassy: Not to be cynical… 

Will be hard for Lukwago to show that torture upon return is “more likely than 
not” – seems a correct decision was made, according to the positivist law.  

But it also seems quite a high evidentiary requirement to place on potential 
torture victims. 



IN CONCLUSION 

 We will remand for reconsideration by the BIA the remainder of Lukwago's  
claim for asylum based on a well-founded fear of persecution in the future 
by the LRA because we hold that the class of former child soldiers who 
have escaped from the LRA fits within the statutory definition of a 
"particular social group," because there is evidence that the class may be 
in more danger from the LRA than the general population, and because 
Lukwago may be in considerably more danger than most other members 
of the class on account of an anti-LRA imputed political opinion.  


