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«From Schengen to Lisbon» -  
a brief genesis 

 
• New trends 80s onwards: Jet age refugees 

• Fall of the Berlin wall  

• Focus from Strasbourg to Brussels 

• Four freedoms 1986 

• Initiation of Schengen- and Dublin coop (1990) 

• Tampere summit  + Amsterdam Treaty  (1999) 

• EU expansion + adoption of first phase CEAS 
instruments (2004) with minimum standards 

• TFEU consolidation  “uniform status” + CFREU (2009)  

 



Common European Asylum System 
CEAS 

• The Dublin III Regulation  EU 604/2013 

• The Eurodac Regulation EU 603/2013 

• The Qualification Directive 2011/95/EU 

• The Reception Conditions Directive 2003/EC; 

 Recast 2013/33/EU 

• The Asylum Procedures Directive 2005/85/EC; 
 Recast 2013/32/EU 

• Directive on Temporary protection 
2001/55/EC 

 

 

 



Institutional build-up 

 

• Federal Rights Agency (FRA), Vienna 

• European Asylum Support Office 
(EASO), Malta 

• Frontex, Warsaw 

• CJEU, Lux 



Control efforts – the Schengen 
cooperation 

• Common external border control/abolition of 
internal border control 

• Frontex  

• Visa cooperation (Visa Code and Visa Information 
System VIS) 

• Schenegn Information exchange (SIS ) 

• Police cooperation 

• Compenastory efforts, e.g. the Dublin cooperation, 
carrier sanctions 

• Technological developments (Eurosur, Entry/Exit 
faciliation, biometrics, etc) 



Refugee rights,international law, 
EU law 

• The right to leave any country  

• The right to seek asylum 

• The right to access protection – access to 
asylum procedures required (implicit GC 
(1951/non-refoulement principle) 

• Protection against refoulement 

• Rights provided for in HR conventions (e.g. 
ECHR, CCPR, Torture Convention, CRC) 

 



Dilemmas  

• Control vs Rights: Is access to asylum 
proceduressufficiently ensured? Ex Europe’s 
southern border? Return policies/push backs e.g. 
ECtHR Hirsi Jamaa vs Italy (2012) 

• Mixed flows 

• 50 m + refugees worldwide, most stay in region of 
origin e.g. Dec 2014 1,1 m Syrian rfugees in Lebanon, 
100.000 Syrian applicants for asylum in the 28 EU MS 

• Frontex  apprehended  278.000 p in 2014 

• 3.224 p died in the Mediterranean in 2014 

 

 

 

 

• Necessity to strengthen legal channels, ref FRA 
2/2015 



Norwegian ambitions 

• Formalised agreements: Dublin, Schengen, 
EASO 

• Indirect influence: other CEAS instruments  

• Stortingsmelding (White paper) on Norwegian 
refugee- and migration policy in a European 
perspective Meld.st.9 (2009-2010) 

• Governments Europe work programme 2015: 
CEAS, Dublin and Schengen of importance to 
Norway + willingness to assist countries of 
origin and transit  



Qualification Directive (2004, 2011) 
- recast aim 

• To achieve higher standards, harmonisation and 
efficiency, more fair  

• Rights pertaining to persons with subsidiary 
protection 

• Clarification of legal concepts, e.g. ”actors of 
persecution”, ”internal protection”, ”membership in a 
particular social group” 

• Concept of ”gender” more elaborated 

• Rights for minor asylum seekers strengthened 

 



QD 2011/95/EU 
Purpose art 1 

• The purpose is to lay down standards for the 
qualification of third country nationals or stateless 
persons as beneficiaries of international protection  

• Note: 2004 Directive referred to :refugees or persons 
who otherwise are in need of international 
protection 

• Lay down standards for « a uniform status» 

• Content of protection granted , ref ch VII 

• Note: Compassionate or hum grounds outside 
scope 

 



Content of international protection 

• Without prejudice to the GC 

• Applicable to both refugees and persons eligible for 
subsidiary protection 

• MS shall take into account specific situation of 
vulnerable persons (art 20(3) and (4) 

• Best interest of the child shall be a primary 
consideration art 20(5) 

• Protection from refoulement. Not unlimited, art 21 

• Danger to security. Serious crime. Cf GC art 33 para 2 



QD article 2 (d) Refugee definition 
cf GC art 1A 

 Refugee means a third country national who, 
owing to a well-founded fear of being 
persecuted for reasons of race, religion, 
nationality, political opinion or membership of 
a particular social group, is outside the 
country of nationality and is unable or, owing 
to such fear, is unwilling to avail himself or 
herself of the protection of that country… 

 



Acts of persecution 
Art 9 

1. Acts of persecution within the meaning of 
Article 1 of the Geneva Convension must: 

(a) be sufficiently serious by their nature or 
repetition as to constitute a severe violation 
of basic human rights, in particular the 
rights from which derogation cannot be 
made under Article 15 (2) of the ECHR; or 

 



Cont. Article 9 

(b) be an accumulation of various measures, 
including violations of human rights which is 
sufficiently severe as to affect an individual in 
a similar manner as mentioned in (a). 

 



Cont. Art 9 (2) 

• Acts of persecution as qualified in paragraph 
1, can, inter alia, take the form of: 

  

 (a)acts of physical or mental violence, 
 including acts of sexual violence; 

 



Cont. Art 9(2) 

 (b) legal, administrative, police, and/or judicial 
measures which are in themselves discriminatory or 
which are implemented in a discriminatory manner; 

 (c) prosecution or punishment, which is 
disproportionate or discriminatory punishment; 

 (d) denial of judicial redress resulting in a 
disproportionate or discriminatory punishment; 

 (e) prosecution or punishment for refusal to perform 
military service in a conflict, where performing 
military service would include crimes or acts falling 
under the exclusion clauses as set out in Article 12(2) 



Cont. Article 9(2) and 9(3) 

 

(f) Acts of a gender-specific or child-specific 
nature 

Art 9(3) There must be a connection between 
the reasons mentioned in Article 10 and the acts 
of persecution as qualified in paragraph 1 or the 
absence of protection against such acts. 



Article 10 
Reasons for persecution 

• Concept of race – colour, descent or ethnic group 

• Concept of religion – includes no belief 

• Concept of nationality – not confined to citizenship 
or lack thereof, includes group determined by 
cultural, ethnical or liguistic identity 

• Concept of social group – (next slide) 

• Concept of political opinion – holding opinion, 
thought or belief related on matter related to actors 
of persecution ref art 6 (state, parties, non-state 
actors) 



Concept of «social group» 

• Members of that group share an innate 
characteristic, or a common background that 
cannot be changed, or share a characteristic 
or belief that is so fundamental to identity or 
conscience that a person should not be forced 
to renounce it, and 

• That group has a distinct identity in the 
relevant country, because it is perceived as 
being different by the surrounding society 



Recast recital 30 cf art 9 (2)(f) and 
10(d) 

 «…For the purposes of defining a particular 
social group, issues arising from an applicant’s 
gender, including gender identity and sexual 
orientation, which may be related to certain 
legal traditions and customs, resulting in for 
example genital mutilation, forced sterilisation 
or forced abortion, should be given due 
consideration in so far as they are related to the 
applicant’s well-founded fear of persecution.» 



LGBTI (lesbian, gay, bisexual, 
transgender, intersex)  

• National and international development  on concept 
of «social group» and  gender, inspired by UK 
Supreme Court decision  7 July 2010 HJ (Iran) og HT 
(Vameroon) stating that : State cannot require hiding 
of sexual orientation in order to prevent persecution, 
but it is a condition is that the fear is related to 
persecution and not social  condemnation  

 



LGBTI (lesbian, gay, bisexual, 
transgender, intersex) 

• CJEU: 3 cases 2013:  C-199/12, C-200/12 og C-201/12  
     X,Y and Z, judgment 7 November 2013     
• Men  from Sierra Leone, Uganda and Senegal where  

homosexual practice crminalised.  
• Q: Should QD art 9(1) read together with art 9(2)(c) be 

interpreted as meaning criminalisation of homosexual acts 
per se constitute act of persecution? Court replies no. Not 
all HR violations constitute persecution. Refers to ECHR art 
8 (family life, privacy) and 14 (non-discrimination) ref 
Charter, are derogable rights. Decision has been critisized. 

• But, the applicant cannot reasonably be expected to 
conceal his homosexuality or to exercise reserve in the 
expression of his sexual orientation 



CJEU C-149/13 «pending» 

• The Netherlands Raad van State has asked CJEU for a 
preliminary ruling on assessment of credibility (ref QD art 4) 
of a declared sexual orientation, and are those limits different 
from the limits which apply to assessment of the credibility of 
other grounds of persecution and, if so, in what respect?  

• Applicant claims enough to claim homosexual orientation and 
further investigation contrary to Charter art 3 (right to the 
integrity of the person) and art 7 (resepct for private and 
family life) 

 



ECtHR  

• ECtHR has dealt with two cases on whether state can require an 
applicant for asylum to return to country of origin and conceal 
sexual orientation.  Agreement  reached . 

• Two cases dismissed F v UK appl 17341/03 (22 juni 2004) and I.I.N. v 
the Netherlands appl 2035/04 (9 des 2004) where the court on the 
basis of available info on country of origin, did not belive there was 
sufficient reason to belive applicants, claiming to be homosexual, 
would risk treatment contrary to ECHR art 3 if returnd to Iran.  

• In  F v UK, ECtHR expressed  an expelling state cannot be expected 
only to return foreign citizens to a country where conditions are 
fully in line with  all the rights and freedoms contained in the ECHR. 
The applicant had referred to Iranian law  which criminalises «adult 
consensual homosexual acts» , as being in violation of  ECHR art 8 



Religious persecution 

• CJEU Case 71/11 and 99/11 Y and Z re QD  art 
9(1)(a) , judgment 5 Sept. 2012 

• Not all interference with the right to freedom 
of religion, infringing art 10(1) of Charter, 
constitutes «act of persecution», but 

• There may be an act of persecution as a result 
of interference with the external 
manifestation of that freedom, and 

 



Religious persecution cont. Case Y 
and Z 

• the competent authorities must ascertain, in 
light of personal circumstances of person 
concerned, whether that person, as a result of 
exercising that freedom in his country of 
origin, runs a genuine risk of, i.a. being 
prosecuted or subject to inhuman or 
degrading treatmentment or punishment by 
one of the actors referred to in art 6 (state, 
non-state agent, org or parties controlling 
state.) 



Criteria for qualification of 
subsidiary protection 

 Art 2 (f) Person eligible for subsidiary protection: 

 ”…third country national or stateless person who 
does not qualify as a refugee but in respect of whom 
substantial grounds have been shown for believing 
that the person concerned, if returned to his or her 
country of origin, or in the case of a stateless person, 
to his or her country of former habitual residence, 
would face a real risk of suffering serious harm as 
defined in Article 15,…” 



Article 15 

Serious Harm consists of: 

(a) Death penalty or execution; 

(b) Torture or inhuman or degrading treatment 
or punishment of an applicant in the country 
of origin; or 

(c) Serious or individual threat to a civilian’s life 
or person by reason of indiscriminate 
violence in situations of international or 
internal armed conflict. 

 



Elgafaji case 
CJEU C-465/07 

• Iraqi couple submitted application for TP in the 
Netherlands 

• Court discusses Article (a) and (b) cover situations 
where the applicant would face a specific type of 
harm and that 

• Article 15(c) covers situations where a more general 
risk of harm exists 

• QD has its own field of application, not invalidated by 
recital 26 (para 44) 

 



Cont. Elgafaji case 
 

• Decision 17 February 2009  

• Court finds 15(c), in conjunction with art 2(e) 
(recast  art 2 (f), must be interpreted as: 

 -the existence of a serious and individual 
threat to the life or person of an applicant for 
subsidiary protection is not subject to the 
condition that that applicant adduce evidence 
that he is specifically targeted by reason of 
factors particular to his circumstances; 



Cont. Elgafaji cont. Para. 43 

 - the existence of such a threat can 
exceptionally be considered to be established 
where the degree of indiscriminate violence 
characterising the armed conflict taking place 
– assessed by the competent national 
authorities before which an application for 
subsidiary protection is made, or by the courts 
of a MS to which a decision refusing such an 
application is referred – reaches such a high 
level 



Elgafaji, cont. Para 43 

 that substantial grounds are shown for 
believing that a civilian, returned to the 
relevant country, or as the case may be, to the 
relevant region, would, solely on account of 
his presence on the territory of that country 
or region, face a real risk of being subject to 
that threat”. 



ECtHR 
N.A. vs. UK appl. 25904/07, 17 July 2008 

The court has never ruled out the possibility 
that a general situation of violence in a country 
of destination could be of a sufficient level of 
intensity to entail that any removal to it would 
necessarily breach art 3…, it would adopt such 
an approach only in the most extreme cases of 
general violence, where there was a real risk of 
ill-treatment simply by virtue of an individual 
being exposed to such violence on return (para 
115) 



Sufi & Elmi vs UK appl. 8319/07 
and 11449/07, 28 June 2011 

the court «…considers that the 
situation in Mogadishu is sufficiently 
intense to enable it to conclude that 
any returnee would be at real risk of 
art 3 ill-treatment solely on account of 
his presence there,…»(para 293) 
 



Dublin III Regulation 604/2013 

 

• Art 1 DR lays down the criteria and 
mechanisms for determining the Member 
State responsible for examining an application 
for international protection lodged in one of 
the MS by a third-country national or stateless 
person 

 



General principles 

• MS shall examine any application… art 3(1) 

• Only one state art 3(1) 

• Applicant has the right to obtain info art 4 

• Personal interview art 5 

• Guarantees for minors art 6 

• Criteria: Ch III hierarchy 

• Dependent persons & discretionary clauses 
arts 16 & 17 

• Early warning mechanism art 33 



Dublin decisions by the ECtHR 

• Soering, 1989  - introduction of “real risk test”  

• Case M.S.S. v Belgium and Greece (application 
30696/09). Grand chamber judgment 21 
January 2011 Afghan applicant returned from 
Belgium to Greece  

• Case of Tarakhel v Switzerland (application 
29217/12). Judgment 4 November 2014 re 
return of Afghan family with children from 
Switzerland to Italy 

 

 



Dublin & CJEU 

• Cases C-411/10 N.S. and C-493/10 M.E. and others, 
judgment 21 Dec 2011: EU law precludes a 
conclusive presumption that any MS observes 
fundamental rights of the EU 

• Case C-394/12 Shamso Abdullahi, 10 Dec 2013 

«-the only way in which the applicant for asylum can 
call into question the choice of that criterion is by 
pleading systemic deficiencies in the asylum 
procedure and in the conditins for the reception of 
applicants for asylum in that MS, which provide real 
risk… 



Dublin & CJEU cont. 

• Case C-648/11, MA and others, 6 June 2013 
on responsibility for examining protection 
claims of an unaccompanied minor having 
applied for asylum in more than one Member 
State, Dublin II art 6 (recast art 8) 

• Follow-up proposal by EU Commission on 
consequences for DR III 

• Ongoing negotiations between EP and Council 

• Differing opinions if asylum already accorded 
in one MS 

 

 

 



Suggested reading 

• Professor Steve Peers, University of Essex, 
“The Second phase of the Common European 
Asylum System: A brave new world – or 
lipstick on a pig?” http://free-
group.eu/2013/04/23/analysis-the-second-
phase-of-the-common-european-asylum-
system-a-brave-new-world-or-lipstick-on-a-
pig/ 

 

 



Suggested reading cont. 

• EP «New approaches, alternative avenues and 
means of access to asylum procedures for 
persons seeking international protection», 
Study for the LIBE Committee, 2014 

• FRA «Legal channels to the EU for persons in 
need of international protection: a toolbox, 
02/2015 
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