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Facts of the Case 

 

Applicants from Sierra Leone (X), Uganda (Y) and Senegal (Z).  

All three were homosexuals and all three countries of origin 
criminalised homosexuality: 

• Sierra Leone: imprisonment: 10 years – life 

• Uganda: maximum imprisonment: life 

• Senegal: imprisonment: 1-5 years and fine up to 2000EUR. 

 

The applicants claimed to have been subject to violence by their 
families and repression from the authorities. They claimed to 
fear persecution if they returned to their countries of origin.  

 



Facts of the Case 

• Applicants applied for a Residence Permit in the Netherlands 
on the grounds that they are Refugees under the Geneva 
Convention.  

 

• Minister refused to grant the asylum applications, despite 
believing that the applicants were homosexual, because 
applicants failed to demonstrate that had well-founded fear of 
persecution by reason of belonging to a particular social 
group.  

 



History of the Case 

X, Y and Z appealed before The Hague Primary Court. 

 

Court held: 

• Minister did not give sufficient reasons as to why X and Y had 
not proven that they had a well-founded fear of persecution. 
Held in favour of X and Y. 

 

• Z had not demonstrated that homosexuality was routinely 
persecuted in Senegal. Held in favour of Minister. 

 



History of the Case 

• Minister appealed decisions in relation to X and Y, and Z appealed his 
decision. The three cases were to be heard together in the Raad van 
State.  

 

• Minister argued that despite Dutch Guidelines which said that 
applicants did not have to conceal their sexual orientation in their 
country of origin, “that did not mean that they must be free to 
publicly express it in the same way as in the Netherlands.” 

 

• The parties were not in agreement as to the extent to which 
expressing a sexual orientation was protected by Art 9 and 10 of the 
Directive. The Raad van State therefore referred the matter to the 
CJEU for preliminary ruling.  

 



Applicable Law 

 

1951 Convention and 1967 Geneva Convention  

Article 1(A)(2) of the Geneva Convention provides that the term 

‘refugee’ is to apply to any person who ‘owing to well-founded fear of 

being persecuted for reasons of race, religion, nationality, membership 

of a particular social group or political opinion, is outside the country of 

his nationality and is unable or, owing to such fear, is unwilling to avail 

himself of the protection of that country’. 

 

 



Applicable Law 

Council Directive 2004 (“the Directive”) 

Seeks to guide Member States on the application of the Geneva Convention 

 
Art. 9(1) and 9(2) defines Persecution: 

“1. Acts of persecution within the meaning of Article 1(A) of the Geneva 
Convention must:  

a. be sufficiently serious (…) to constitute a severe violation of basic 
human rights, or  

b.  be an accumulation of various measures (…) which are sufficiently severe 
as to affect an individual in a similar manner as mentioned in (a).  

 

2. Acts of persecution as qualified in paragraph 1 can take the form of: 

c.      prosecution or punishment, which is disproportionate or 
discriminatory; 

  

 



Applicable Law 
Art 10(1)(d) defines Social Group 
A group shall be considered to form a particular social group where: 
 
• Members of that group share an innate characteristic, or a common 

background that cannot be changed, or share a characteristic or belief that 
is so fundamental to identity or conscience that a person should not be 
forced to renounce it; and  

 
• That group has a distinct identity in the relevant country, because it is 

perceived as being different by the surrounding society;  
 
Depending on the circumstances in the country of origin, a particular social 
group might include a group based on a common characteristic of sexual 
orientation.  
 
The Convention does not protect acts considered part of a sexual orientation 
that are considered to be criminal under the national laws of the Member 
States of the EU. 



Questions in Issue for CJEU 
 

1. Do homosexuals form a particular social group as referred to in Article 
10(1)(d) of the Directive?  

 

2. If yes: which homosexual activities fall within the scope of the 
Directive? That question encompasses the following sub-questions:  

 

• Can a homosexuals be expected to conceal their orientation from 
everyone in their country of origin in order to avoid persecution? 

 

• If not, can homosexuals be expected to exercise restraint, and to what 
extent, in order to avoid persecution? Moreover, can greater restraint be 
expected of homosexuals than of heterosexuals?  

 

• If, in that regard, a distinction can be made between forms of expression 
which relate to the core area of the orientation and forms of 
expression which do not, what should be understood to constitute the 
core area of the orientation and in what way can it be determined?  

 



Questions in Issue for CJEU 

 

3. Does the criminalisation of homosexual activities and 

the threat of imprisonment constitute an act of 

persecution within the meaning of Directive? If not, under 

what circumstances would that be the case?’  

 



Decision of the CJEU 

Question 1: Do homosexuals form a ‘social group’? 

 

Court found: 

Considering the two elements of ‘social group’ 

1. Sharing a characteristic fundamental to identity… 
• “It is common ground”…  

• “This is supported by the directive 10(1)(d)” 

 

2. Perceived as different by the surrounding society. 
• “The existence of criminal laws… which specifically target 

homosexuals, supports the finding that those persons must be 
regarded as forming a particular social group.” [49] 

 

 

 



Decision of the CJEU 

Question 3: Is criminalisation of homosexuality an act of persecution?  

 

Court found: 

• The mere existence of legislation criminalising homosexuality is 
insufficient in seriousness to prove persecution [55] 

 

• However, when accompanied by a term of imprisonment that is 
actually applied, the criminalisation and imprisonment may be a 
form of persecution [56] 

• This is an example of ‘disproportionate and discriminatory punishment’ 
(Directive 9(2)(c)) 

• National Authority (Netherlands) has to assess whether laws are applied in 
practice 

 



Decision of the CJEU 

Question 2(1): Should homosexuals be expected to conceal their identity from 
everyone in their country of origin? 
 
Court found: 
• Nothing in the wording in 10(1)(d) indicates that certain types of expression 

were intended to be excluded from the provision. 
 
• Comparison with religion: homosexuality must be protected in public and 

private [69] 
 
• “Requiring members of a social group sharing the same sexual orientation to 

conceal that orientation is incompatible with the recognition of a characteristic 
so fundamental to a person’s identity that the persons concerned cannot be 
required to renounce it.” [70] 

 
• “An applicant for asylum cannot be expected to conceal his homosexuality in his 

country of origin in order to avoid persecution.“ [71] 
 
 
 



Decision of the CJEU 

Question 2(2): Should homosexuals be expected to exercise restraint, 
and if so, to what extent, when giving expression to their orientation? 
 
Court found: 
• In assessing the risk of persecution, the state is not to take into 

account the fact that the applicant could avoid the risk of persecution 
by abstaining from expressing their sexual orientation. 
 

• “The competent authorities cannot reasonably expect, in order to 
avoid the risk of persecution, the applicant for asylum to conceal his 
homosexuality in his country of origin or to exercise reserve in the 
expression of his sexual orientation.” [76] 

 
• The only restriction on how sexual orienation can be expressed is 

that it cannot infringe the laws of the Member States (e.g. the 
Netherlands).  
 



Decision of the CJEU 

Question 2(3): Can a distinction be drawn between “core” and 
“non-core” forms of expression of a sexual orientation? 

 

Court found: 

• Unnecessary to answer this question, given the answer to (a) 
and (b) 

 

• Nevertheless, “it is unnecessary to distinguish acts that 
interfere with the core areas of the expression of sexual 
orientation, even assuming it were possible to identify them, 
from acts which do not affect those purported core areas” [78] 

 



Comments 
Criminalisation specifically targeted towards a group can set that group apart 
from society, so that they can be seen as a “social group” under the Convention. 

 

In the case of sexual orientation: criminalisation + imprisonment + enforcement = 
persecution.  

 

No distinction was drawn between short and long terms of imprisonment 

• “A term of imprisonment which sanctions homosexual acts and which is actually 
applied … must be regarded as being a punishment which is disproportionate or 
discriminatory and thus constitutes an act of persecution 

 

Court cannot and will not distinguish between ‘core’ and ‘non-core’ parts of a 
social group’s identity.  

• Compare the Minister’s statement about the extent of expression covered by 
the Convention 


