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Issue

Whether an Immigration Judge’s adverse 
credibility determination may be supported 
exclusively by background evidence in the 
record.



US Code title 8 chapter 12 
§ 1158 (1) B (3)

• ”Considering the totality of the circumstances, and all relevant factors, a 
trier of fact may base a credibility determination on the demeanor, candor, 
or responsiveness of the applicant or witness, the inherent plausibility of 
the applicant’s or witness’s account, the consistency between the 
applicant’s or witness’s written and oral statements (whenever made and 
whether or not under oath, and considering the circumstances under which 
the statements were made), the internal consistency of each such 
statement, the consistency of such statements with other evidence of 
record (including the reports of the Department of State on country 
conditions), and any inaccuracies or falsehoods in such statements, 
without regard to whether an inconsistency, inaccuracy, or falsehood goes 
to the heart of the applicant’s claim, or any other relevant factor. There is 
no presumption of credibility, however, if no adverse credibility 
determination is explicitly made, the applicant or witness shall have a 
rebuttable presumption of credibility on appeal.”



Legal questions

• First of all whether one in general can have 
”substantial evidence” for an adverse credibility 
determination where the determination 
exclusively is supported by background evidence. 

• Secondly whether the background evidence 
presented in this case is sufficient to say that the 
determination is supported by ”substantial 
evidence”, which must be based on a 
consideration of the “totality of the 
circumstances, and all relevant factors”. 



Majority
• Though Singh is correct that an adverse credibility 

determination cannot be based on complete 
speculation and conjecture, here the IJ and BIA 
supported the determination with specific citations 
to record evidence. 

• Further, the BIA did not violate our command that 
its “analysis must be reasonable as a whole,” that 
its decision must be based on more than “utterly 
‘trivial inconsistencies,’” and that it “give ‘specific 
and cogent reasons supporting [its] adverse 
credibility determination.’” Bingxu Jin, 748 F.3d at 
965 (quoting Shrestha, 748 F.3d at 1042).

• The conclusion based on the facts:
Here, the BIA explicitly discussed Singh’s testimony 
regarding the alleged attacks by terrorists and 
harassment by the police and explained why it found 
that such specific testimony was undermined by the 
evidence in the record. Thus, it sufficiently noted the 
factors supporting the IJ’s finding, and evidenced its 
individualized review of Singh’s case.

Minority
• Conclusion:

However, I respectfully dissent from the majority’s 
decision to uphold the agency’s adverse credibility 
determination. The IJ and BIA mischaracterized the 
background evidence and did not “consider the totality 
of the circumstances” as required. 

• Indeed, this case offers a useful illustration of the 
perils of relying too heavily on broad 
generalizations contained in static country reports 
when refuting an asylum applicant’s specific 
testimony.

• The IJ and BIA “cherry-pick[ed] solely facts favoring 
an adverse credibility determination while ignoring 
facts that undermine[d] that result.” Shrestha v. 
Holder, 590 F.3d 1034, 1040 (9th Cir. 2010). As a 
result, the IJ’s adverse credibility determination is 
not supported by substantial evidence.



How does this judgement fit with the
1951 Convention?

• Nothing about standard of proof in the
Convention

• The standard of proof used is «more likely
than not» 

• Fernandez v. Government of Singapore

• INS v. Cordoza-Fonseca

• The question was avoided since the case was
solved under national law


