
YVWV vs. Minister for 
Immigration and Border 

Protection  



The Case 

• Australia 2015 

• Sri Lanka 

• Tamil  

 

Art 1 Definition of the term «refugee» 

(…) 

F. The provisions of this Convention shall not apply to a person with 
respect to whom there are serious reasons for considering that:  
(b) He has committed a serious non-political crime outside the country 
of refuge prior to his admission that country as a refugee. 



The Facts 

• Evidence before the tribunal:  

Started working 
for a company 
involved in 
rebuilding after 
the tsunami 

Met a woman. 
Was suspected 
of fathering her 
child 

Woman 
disappears 

2008 2008 03. 2009 

Arrested 
and 
released  

03. 2009 

Arrested 
and held 
for six 
weeks 

03. 2009 

Tortured for 4 
days. Signed a 
confession. Jailed 

05. 2009 

Released on 
bail – had to 
report to the 
police every 
day 

06.2010 

Fled Sri Lanka  

05.05.2012 



Relevant Law 

• Australian law: 
2) A criterion for a protection visa is that the applicant for the visa 
is:                         

(a) a non-citizen in Australia in respect of whom the Minister is satisfied 
Australia has protection obligations under the Refugees Convention as 
amended by the Refugees Protocol; 

 

• 1951 Convention: 
Article 1 Definition of the term ‘Refugee’ 

F. The provisions of this Convention shall not apply to any person with respect 
to whom there are serious reasons for considering that:  

(b)  he has committed a serious non-political crime outside the country of refuge 
prior to his admission to that country as a refugee;  



Legal Question  

”[W]hether there are serious reasons for considering that the Applicant 
has committed the crime of murder in Sri Lanka prior to his admission 
to Australia as a refugee” 



Legal Standard 

FTZK v Minister for Immigration and Border Protection & Anor  

“...... whether there [is] a rational connection between the material before it [the 
decision maker] and an inference that the appellant had committed a serious 
non-political crime in [country of origin].”  



The Standard of Satisfaction required 

• FTZK v Minister for Immigration and Border Protection & Anor  
1. the provisions of the Convention are beneficial and should not be construed 

narrowly, however the provisions of Article 1F are protective of the order and 
safety of the State in which refuge is being sought; 

2. It is not necessary that the Tribunal be satisfied that the alleged crime has been 
committed; 

3. Strong evidence that the person has committed the alleged offence is sufficient; 
4. the evidence need not be of such weight as to meet either the criminal or civil 

standard of proof. 
 
• Findings made by the Tribunal “was of no probative value unless linked to a further 

fact or circumstance which the Tribunal was required to find, being motive or 
consciousness of guilt”  

 



The Facts 

The first interview: 

May 2011 

Told by police 
to leave the 
area   

Storage room of 
business burnt 
down 

May 2011 

Complained to 
the police 

May 2011 May 2011 

Threatening 
phone calls 

Tortured 

and beaten  

Nov. 2011 

Went in to hiding Fled Sri Lanka 

Nov. 2011 May 2012 

«I mean, because I had this land dispute with the CIS and they were not happy with me, so they wanted to connect 

me with some crime. That's why they actually connected me with this crime (the alleged murder)»  

 



The Facts 

• FTZK v Minister for Immigration and Border Protection & Anor  
• «The bare fact that an allegation of crime is made (…) represents the starting 

point for the inquiry about the «serious reasons for considering», not its end 
(…) the decision maker must decide that credence may be given to the 
allegations that are made.»  

• The evidence is circumstantial  

• Suspected, not charged 

• No progress in the murder investigation in six years 

• The proceedings in Sri Lanka  



The Facts 

• The lies 

• A desire to remain in Australia 

• A consciousness of guilt of the crime alleged 

• «in my view, the evidence falls short of establishing for considering 
that the Applicant committed murder» 

• The «exacting standard of satisfaction» has not been met  



Conclusion 

• The reviewable decision – set aside 

• Not «serious reasons for considering» that the Applicant has 
committed a «serious non-political crime» outside Australia  



Reflections  

• Legal standard 

• “serious reasons” 

• “consciousness of guilt” 

 

• Application of this standard on the facts  

• Individual assessment 

 


