
The Course
 Home page

http://www.uio.no/studier/emner/jus/jus/JUS5540/h11/
 The course is compulsory
 Evans / Cassese – one is sufficient, Evans is 

preferred!
 Get a treaty collection as soon as possible!
 Relevant treaty collections and notations: 

http://www.jus.uio.no/studier/regelverk/auxiliary-
materials.html

 The treaty database: http://www.jus.uio.no/treaties/
 Reading list – ‘thorough knowledge’/’general 

knowledge’
 Mix of lectures and case studies
 Mock exam
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What is international law?
 Sources
 Subjects
 Rights and obligations
 Horizontal character
 Erga omnes and jus cogens obligations
 Fragmentation
 Effectiveness
 Legitimacy
 Law and policy
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Current international law issues
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 Security Council mandate on Libya
 Palestinian state
 Climate change
 Pirates
 Definition of torture
 UN reform



Sources of international law
 Art. 38 of the Statute of the ICJ
 Treaties
 Customary law
 General principles of law
 Judgments from international courts
 Legal literature
 Decisions by IOs
 ‘Soft law’
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The significance of customary 
international law 
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 State sovereignty
 State immunity
 Non-parties to treaties
 Declaration on Friendly relations
 Declaration on Human Rights
 Rio Declaration on Environment and 

Development
 ICRC study on international humanitarian law
 State responsibility



Practice – objective element
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 How wide-spread?
 Consistency
 How long-lasting?
 What constitutes evidence of state practice?
 Practice of states
 Practice of IOs
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 Is this a mandatory requirement?
 What constitutes evidence of opinio juris?
 New ways to express state opinions
 The distinction between practice and opinio juris

 Different requirements in different fields?
 Persistent objector

 Cases
 Gabcikovo-Nagymaros (1997)
 Pulp Mills ICJ (2010)

Opinio juris – subjective element
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 To what extent are treaties codification of customary 
law?

 To what extent can treaties exempt from rules of 
customary law?

 To what extent can customary law exempt from 
treaties?

 To what extent does customary law contribute to the 
interpretation of treaties?

Customary international law and treaties



Treaties
 The Vienna Convention on the Law of 

Treaties (1969)
 Different names of treaties

Treaties, conventions, covenants, exchange of 
letters, etc

 Contractual and law-making treaties
 Binding and non-binding agreements

MOUs
 Treaties establishing international institutions

IOs, courts and treaty bodies
 Framework treaties and protocols 
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Adoption of treaties
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 The negotiation of treaties
 Consensus or majority vote
 Signature and ratification
 Adoption by IOs
 Reservations and declarations



Interpretation of treaties
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 Wording
 Object and purpose
 Context
 Subsequent state practice
 Supplementary means of interpretation



Development of treaty law
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 Why is there a need for dynamism?
 Dynamic (evolutive) interpretation
 Amendments
 Framework conventions and protocols
 The use of annexes
 The establishment of international institutions and 

courts
 The use of soft law instruments
 Dynamic interpretation and democratic control
 Should there be a margin of appreciation?



Conflicts between treaties
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 Explicit regulations on the relationship between
treaties

 ’Systemic interpretation’
 Collision principles
 Lex superior

UN Charter art. 103/jus cogens
 Lex specialis
 Lex posterior



Violation of treaties
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 Breach of treaties
 State responsibility, including counter-measures
 Compliance mechanisms
 Dispute settlement
 International enforcement



Dilemmas
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 International law is not rocket science
 The West against the Rest?
 The collective character of current problems
 Fragmentation
 The need for and emergence of public

international institutions



Case study: Palestinian state
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 Read the following Opinion:
http://www.documentcloud.org/documents/238962-

final-pdf-plo-statehood-opinionr-arb.html
 What is the significance of self-determination in 

this case?
 Who can represent the Palestinians?
 Do the Palestinians have a right to establish a 

state? What are the requirements for a state to be 
established?

 What is the effect of recognition by other states?
 What are the possibilities for UN membership?

http://www.documentcloud.org/documents/238962-final-pdf-plo-statehood-opinionr-arb.html�
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Article 38
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1. The Court, whose function is to decide in accordance with 
international law such disputes as are submitted to it, shall apply: 
a. international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states; 
b. international custom, as evidence of a general practice accepted 
as law; 
c. the general principles of law recognized by civilized nations; 
d. subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various 
nations, as subsidiary means for the determination of rules of law. 
2. This provision shall not prejudice the power of the Court to 
decide a case ex aequo et bono, if the parties agree thereto.



GABCIKOVO-NAGYMAROS ICJ(1997)
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140.            The Court is mindful that, in the field of environmental protection,
vigilance and prevention are required on account of the often irreversible
character of damage to the environment and of the limitations inherent
in the very mechanism of reparation of this type of damage.
Throughout the ages, mankind has, for economic and other reasons,
constantly interfered with nature. In the past, this was often done without
consideration of the effects upon the environment. Owing to new
scientific insights and to a growing awareness of the risks for mankind -
for present and future generations - of pursuit of such interventions at
an unconsidered and unabated pace, new norms and standards have been
developed, set forth in a great number of instruments during the last two
decades. Such new norms have to be taken into consideration, and such
new standards given proper weight, not only when States contemplate
new activities but also when continuing with activities begun in the past.
This need to reconcile economic development with protection of the environment
is aptly expressed in the concept of sustainable development.
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204. It is the opinion of the Court that in order for the Parties properly to comply with their
obligations under Article 41 of(a) and (b) of the 1975 Statute, they must, for the purposes of
protecting and preserving the aquatic environment with respect to activities which may be liable to
cause transboundary harm, carry out an environmental impact assessment. As the Court has
observed in the case concerning the Dispute Regarding Navigational and Related Rights,

“there are situations in which the parties’ intent upon conclusion of the treaty was, or
may be presumed to have been, to give the terms used ⎯ or some of them ⎯ a
meaning or content capable of evolving, not one fixed once and for all, so as to make
allowance for, among other things, developments in international law” (Dispute
Regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment of
13 July 2009, para. 64).

In this sense, the obligation to protect and preserve, under Article 41 (a) of the Statute, has to be
interpreted in accordance with a practice, which in recent years has gained so much acceptance
among States that it may now be considered a requirement under general international law to 
undertake an environmental impact assessment where there is a risk that the proposed industrial
activity may have a significant adverse impact in a transboundary context, in particular, on a 
shared resource. Moreover, due diligence, and the duty of vigilance and prevention which it 
implies, would not be considered to have been exercised, if a party planning works liable to affect 
the régime of the river or the quality of its waters did not undertake an environmental impact
assessment on the potential effects of such works.

Pulp Mills ICJ (2010)
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