
JUS5540 – Public International law
Assessment guidelines for the autumn 2018 exam

JUS5540 is a general course in public international law. The syllabus and achievement requirements 
are available on the autumn 2018 semester page. The following assessment guidelines give an 
overview of the issues that this semester’s exam paper raises. Keep in mind, though, that these 
guidelines have been written before reading any student answers. These guidelines are likely also more
extensive than what we can expect from even the best students. They should therefore not be used as a 
benchmark for the grading process itself. As always, students should be given a wide margin of 
appreciation with regard to how they choose to answer the questions posed.

Introduction
This exam is divided into three “questions”, some of which raise multiple issues. The level of difficulty
is quite variable – every student should be able to solve at least some of the issues, but at the same time
there should be plenty of room to shine for the best candidates.

The relevant part of the syllabus for this exam is Malcolm Evans (ed), International Law (5th edn, OUP
2018) – particularly chapters 10 (jurisdiction) and 12 (immunities of officials, diplomatic law). Other 
parts of the book are also indirectly relevant, e.g. the parts on sources, treaty interpretation, and 
responsibility.

It is worth noting that this is an open book exam. Students have been allowed to bring not only their 
textbooks, but any other written material – including their own notes. Experience from other subjects 
with open book exams nevertheless shows that providing the students with all this material does not 
affect the quality of student answers much. At least not when they are not readily available in a single 
chapter. Since this exam forces the students to apply their general knowledge to particular situations 
that they are not specifically prepared for, it should not be possible to just copy from books/notes.

In addition to this specific assessment guidelines, you should also consult the general assessment 
guidelines for electives at the UiO Faculty of Law (“generell sensorveiledning for valgemner”). In 
particular, it contains useful guidelines for grading, which is not repeated here.

Question 1) Did Norway commit the internationally wrongful acts that Russia are alleging?
This question raises two sub-issues:

(a) Did the arrest/detention/fingerprinting of Lopatina constitute an internationally wrongful act?
(b) Did the search of Lopatina’s hotel room constitute an internationally wrongful act?

We should expect students to identify both of these issues, as they are presented in quite clear terms by 
Russia in the fact pattern itself. It is also immediately apparent from the facts that the arrest and search 
was conducted by agents of the Norwegian Police Security Service (PSS), a Norwegian government 
organ. The conduct of the PSS is thus attributable to Norway, see Draft Articles on State Responsibility 
(DARS) article 4. What remains is to discuss whether the arrest/detention and the search of the hotel 
room constituted internationally wrongful acts.

Issue (a) is probably the simplest out of all issues raised in this exam. According to VCDR article 29, 
diplomatic agents are “inviolable” – “[She] shall not be liable to any form of arrest or detention”. There
is probably not much more to say. Both arrest, detention, and fingerprinting violates this provision.

https://www.uio.no/studier/emner/jus/jus/JUS5550/sensorveiledning-norsk-JUS5550.html
https://www.uio.no/studier/emner/jus/jus/JUS5540/h18/pensumliste/index.html


Some may nevertheless discuss whether the PSS officers could have said to have acted with sufficient 
due diligence, since they corrected their conduct as soon as they were convinced that Lopatina was a 
diplomatic agent. A fundamental objection to such a line of reasoning is that violations of international 
law are objective: there is no subjective/mental requirement in the law of responsibility, and VCDR 
article 29 does not contain any subjective/mental requirements.

Yet, it should not count against a student that s/he discusses this, provided that in the end this defense is
brushed aside. Either on the ground that one cannot interpret VCDR article 29 so that there is a “due 
diligence defense” (there is nothing inherently wrong with a system of “strict liability”, given the object
and purpose of the VCDR and diplomatic law generally). Or, simply because the facts strongly suggest 
that the PSS acted with less than due diligence: Lopatina identifies as a Russian diplomatic agent 
immediately upon being confronted by the PSS. Nevertheless, the PSS appears to just ignore her 
assertion, arrests her, and undertakes further investigatory steps. Only when they happen to come 
across her diplomatic passport during the search of her hotel room do they actually check her claim 
with the Ministry of Foreign affairs.

Issue (b) is more difficult, but I expect most, if not all students will identify the relevant legal basis: 
VCDR article 30(1). According to this provision, the “private residence of a diplomatic agent” is 
inviolable. The key (sub)issue here is whether a hotel room counts as such a private residence. On this 
point, I refer to Denza’s VCDR Commentary:

“As to the nature of the property which might constitute a ‘private residence’, the International 
Law Commission made clear that it denoted a residence distinct from the premises of the 
mission (as defined in Article 1(i)). This could be a room in a hotel, an apartment, or a house. 
The term also included a residence owned or leased by the sending State and made available for
diplomatic occupation, even though this was in one sense not ‘private’. The Commission said in
its Commentary that: ‘Because this inviolability arises from that attaching to the person of the 
diplomatic agent, the expression “the private (p. 226) residence of a diplomatic agent” 
necessarily includes even a temporary residence of the diplomatic agent.”1

We cannot expect that the students know about this passage in the Commentary, nor the VCDR travaux
préparatoires. But the wording of VCDR article 30(1) should lead them to the same conclusion: that a 
hotel room is sufficiently “private” to covered by the inviolability. An efficiently written answer to this 
question, that demonstrates treaty interpretation skills, is more important than the conclusion, though.

Question 2) Did Lopatina’s espionage activities constitute an internationally wrongful act on the 
part of Russia?
This question essentially asks whether espionage is legal under international law. This is a difficult 
issue, which has not been directly covered in lectures, TULSA seminars, or in the book. To answer this 
question students will therefore have to make use of some of the basic principles of international law.

To be a wrongful act on the part of Russia, Lopatina’s conduct must be (a) attributable to Russia and (b)
a violation of Russia’s international obligations.

With regard to attribution, Lopatina is a Russian diplomatic agent and thus her conduct is attributable to
Russia under DARS article 4. Whether she acted in within her authority/instructions or not is irrelevant,
see DARS article 7. (Students who refer to DARS should note that these provisions reflect customary 

1 Eileen Denza, Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations (4th edn, OUP 2016) 
225–226 (emphasis added)



international law. If they instead use DARS directly – as if it was an applicable treaty – that should 
count against them.)

With regard to the issue of whether a Russian legal obligation has been violated, two key principles are 
at play here. First, the general principle of state sovereignty. Second, its more specific form: the 
principle of non-interference. We should expect that students base their answers on the principle of 
sovereignty and/or the principle of non-interference. How exactly go about doing so is of lesser 
importance.

One option is to anchor the discussion of these principles in general/customary international law. 
Students may for instance draw on UN GA Res 2526(XXV), the so-called “Declaration on Friendly 
Relations”. It contains a separate section on the “principle concerning the duty not to intervene in 
matters within the domestic jurisdiction of any State”. They may also draw on ICJ case-law, e.g. 
Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States) [1986] ICJ 
Rep 14, which defines prohibited intervention in para 205 as follows:

“bearing on matters in which each State is permitted, by the principle of State sovereignty, to 
decide freely. One of these is the choice of a political, economic, social and cultural system, and
the formulation of foreign policy. Intervention is wrongful when it uses methods of coercion in 
regard to such choices, which must remain free ones. The element of coercion, which defines, 
and indeed forms the very essence of, prohibited intervention, is particularly obvious in the case
of an intervention which uses force, either in the direct form of military action, or in the indirect
form of support for subversive or terrorist armed activities within another State”.

The principle of non-intervention is briefly discussed in Malcolm Evans (ed), International Law (5th 
edn, OUP 2018) 609–611, with reference to both the friendly relations declaration and the ICJ 
Nicaragua case. However, the discussion there focuses on the financing, arming, training, etc of armed 
opposition groups. There is in other words no easy solution there that students can simply copy.

Another possible route that some students may take is to use VCDR article 41(1) as a legal basis for the
discussion. It provides that it is the duty of all persons enjoying immunities under the VCDR to 
“respect the laws and regulations of the receiving state” and that they “have a duty not to interfere in 
the internal affairs” of the receiving state. The first quoted part of the provision is more specifically 
worded, but the legal effect of this provision is merely to underline that immunity is procedural. The 
rights and duties of the domestic law of the receiving state still apply as a matter of substantive law. If 
immunity is waived, a diplomatic agent (such as Lopatina) can be prosecuted for any acts contrary to 
the law of the receiving state. However, in the present case there has been no such waiver. Still, if a 
student interprets the provision differently, that should in itself not count to heavily against him or her –
unless the answer reveals a lack of understanding of the object and purpose of diplomatic law and the 
necessity of quite absolute diplomatic privileges and immunities for the smooth functioning of 
international relations.

More crucially, however, VCDR article 41 establishes a duty for diplomatic agents as such, and not 
their sending state.2 This renders the provisions of VCDR article 41 technically irrelevant to the issue at
hand, which is about state responsibility.

The last quoted part of VCDR article 41(1), the “duty not to interfere in the internal affairs”, is also a 
duty of the diplomatic agents themselves. Since the sending state is not the duty-bearer, the provision is

2 Eileen Denza, Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations (4th edn, OUP 2016) 
337.



technically irrelevant to the question at hand. Nevertheless, a technical error of interpretation of this 
kind should not be given much emphasis when assessing, as long as the students end up substantively 
discussing the principle of non-intervention.

Whether students go straight to general international law or go down the (technically irrelevant) route 
of VCDR article 41(1), they should arrive at a discussion of whether there has been an illegal 
interference by Russia in Norway’s internal affairs. There is room for a quite wide-ranging discussion, 
and there are many potential ways to structure it. When assessing the students we should thus focus on 
what they student has actually written, rather than what her or she has not written. Quality of 
argumentation and evidence of sound judgment is more important than exhaustiveness or detail.

Here I will limit myself to provide some bullet points, divided into two potential sub-themes/issues:
• Whether there is an interference with the internal affairs of Norway.

◦ Pure information gathering, not attempt to influence Norwegian policy.
◦ Violation of domestic law.
◦ Abuse of privileges and immunities afforded under the VCDR.

• Whether the interference was coercive/forcible/illegal
◦ An element of coercion or threat of force as always been of vital importance in traditional 

state practice. Broadening of the concept in the 20th century.
◦ Propaganda that aims to trigger a revolt or civil war has e.g. been regarded as illegal 

intervention.
◦ VCDR article 41(1) may be used as an argument: this duty of diplomatic agents 

demonstrates that states consider that diplomatic agents can violated the prohibition of non-
intervention.

◦ States conduct espionage on each other constantly → state practice thus supports the 
legality of espionage, and Lopatina activities are classic espionage. At the same time, states 
often decry the espionage activities of other states.

The conclusion is uncertain, in part because of the uncertain legal framework surrounding espionage.3 
What the students conclude is therefore of no importance. It is the quality of the analysis that matters.

Question 3) Does the Trondheim City Court have jurisdiction to decide whether to keep Gert 
Fuchs in pre-trial detention?
This question raises issues related to the law of state jurisdiction. It is loosely inspired by a case in 
Gulating Lagmannsrett from May this year (18-081006SAK-GULA/AVD2 – on file with author).

Students are provided with a copy of the NATO Status of Forces Agreement of 1951 (NATO SOFA), 
and it is likely that many of them will eagerly jump straight to the provisions mentioned in the fact 
pattern. The best students will, however, probably begin with the starting point: a state has criminal 
jurisdiction over acts occurring on its territory. The killing of Holm is thus prima facie within 
Norwegian criminal jurisdiction. At the same time, the tank crew are German nationals, and thus under 
the criminal jurisdiction of Germany according to the personality principle. Both Norway and Germany
thus have jurisdiction, and there is normally no set order of preference etc.

The legal effect of the NATO SOFA is to provide detailed rules regulating (expanding or limiting) 
Norway and Germany’s criminal jurisdiction. Article VII is key. Its first paragraph essentially confirms 
what follows from the general international legal rules on jurisdiction: nationality and territoriality. The

3 See, for further reading: http://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-
9780199796953-0173.xml

http://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0173.xml
http://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0173.xml


combination of nationality and territoriality may lead to concurrent jurisdiction. The second paragraph 
lists a few instances where the exercise of jurisdiction is exclusive, but none of these are relevant here. 
We are thus in a situation of concurrent jurisdiction as envisaged in NATO SOFA article VII (3).

In situations of concurrent jurisdiction article VII(3) determines which state that has the “primary right 
to exercise jurisdiction”. According to subsection (a), the sending state (here: Germany) shall have the 
primary right for offenses against the property/security of itself or third states, and offenses “arising out
of any act or omission done in the performance of official duty”. It is the latter that is relevant in the 
present case. The tank battalion was out on patrol as part of an official NATO exercise. This case is 
analogous to the tragic severing by a US airplane of a cable car cable near the Italian town of Trento in 
1998, which lead to the death of 20 people. Italian courts determined that despite the reckless behavior 
of the pilots during the exercise (flying too low and too fast), the US had the primary right to exercise 
jurisdiction under the NATO SOFA article VII(3)(a)(ii), and therefore dismissed the case.

The correct conclusion thus appears to be that Germany has the primary right to exercise jurisdiction 
over Gert Fuchs. Most students who manage to understand the NATO SOFA article VII will probably 
come to this conclusion and end their answer. But there is potentially one further issue to discuss, 
which is hinted at by the prosecutor in the fact pattern: can Norway exercise criminal jurisdiction, by 
pre-trial detention of Gert Fuchs, until Germany decides whether it wishes to exercise its jurisdiction?

According to the NATO SOFA article VII(3)(c), the state having a primary right of jurisdiction shall 
“give sympathetic consideration to a request from the authorities of the other State for a waiver of its 
right in cases where that other State considers such waiver to be of particular importance”. This 
language reveals two things: (1) that there is no deadline etc for making use of one’s “primary right”, 
and (2) that the “primary right” must be waived for the other state to exercise jurisdiction. The use of 
the term waiver seems to imply that before an explicit waiver has been given, jurisdiction cannot be 
exercised by the other state, i.e. Norway. This seems to suggest that Norway cannot exercise criminal 
jurisdiction over Gert Fuchs even in this case, where Germany has not clarified its intentions, despite 
being requested to do so.

An alternative view is offered in the above-mentioned case from Gulating Lagmannsrett. In that case an
Italian national working at the NATO base in Stavanger was charged with a crime committed in 
Norway, and the prosecuting authority applied to the courts for remand to pre-trial detention. Italy did 
not clarify whether it wanted to exercise its primary right under the SOFA, despite repeated requests. 
Gulating Lagmannsrett found that the use of the term “primary” right, in contrast to “exclusive” right, 
and the use of the terms “concurrent jurisdiction” in NATO SOFA article VII suggested that both states 
have criminal jurisdiction while the situation is being clarified. In other words, that Norway would 
have criminal jurisdiction over Gert Fuchs – at least to perform the bare minimum of investigative steps
and detention to prevent evidence tampering etc – until Germany clarifies its position.

Which of these two positions are right is uncertain. Again, it is the quality of the analysis and 
discussion rather than the answer that is important. That one of the lines of argument is supported by a 
judgment of Gulating Lagmannsrett is not significant. Such a judgment is a very weak source of public 
international law, and it appears that its reasoning reflects a Norwegian legal pragmatism that is 
perhaps not fully transposable to public international law.

*  *  *
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