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ANNEX
VIEWS O THE HUMAN R GHTS COWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE CPTI ONAL PROTOCCL TO THE | NTERNATI ONAL COVENANT
ON A VIL AND PQLITI CAL R GHTS
- FIFTY- SECOND SESSI ON -
concer ni ng

Comuni cation No. 511/1992

Submtted by : [l mari Lansman et al.
[represented by counsel]

Victins: The aut hors

State party : Fi nl and

Date of communication : 11 June 1992 (initial subni ssion)

Date of decision on admssibility : 14 Qctober 1993

The Hunan R ghts Conmittee , established under article 28 of th e
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 26 Qctober 1994,

Havi ng concluded its consideration of comunication No. 511/199 2
submit ted to the Hunan R ghts Conmttee by Il mari Lansnan et al. under the
ptional Protocol to the International Covenant on Avil and Politica | Rights,

Having taken into a ccount all witten information nmade available to it
by the authors of the communication, their counsel and the State party,

Adopts its Views under article 5, paragraph 4, of the ptional Protoc ol .
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1. The authors of the communication are Ilnmari Lansman and forty-seve n
other menbers of the Miotkatunturi Herdsmen's Committee and menbers of th e
Angeli local community. They claimto be the victins of a violation b y Finl and

of article 27 of the International Covenant on Gvil and Political R ghts
They are represented by counsel.

The facts as presented by the authors

2.1 The authors are all reindeer breeders of Sam ethnic origin fromth e
area of Angeli and Inari; they challenge the deci sion of the Central Forestry
Board to pass a contract with a private conpany, Arktinen Kivi Oy (Arcti
Stone Conpany) in 1989, which would allow the quarrying of stone in an area
covering ten hectares on the flank of the nountain Etela-R utusvaara. Under
the terms of the initial contract, this activity would be authorized unti I
1993.

(9]

2.2 The menbers of the Miotkatunturi Herdsmen's Committee occupy an are
ranging from the Norwegian border in the Wst, to Kaamanen in the East
conpri sing both sides on the road between Inari and Angeli, a territor
tradi tionally owned by them The area is officially admnistered by th
Central Forestry Board. For reindeer herding purposes, special pens an
fences, designed for exanple to direct the reindeers to particul ar pastures
or locations, have been built around the vil | age of Angeli. The authors point
out that the question of ownership of lands traditionally used by the Sam s
i s disputed between the Governnent and the Sam community.

QD
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2.3 The authors contend that the contract signed between the Arctic Stone
Conpany and the Central Forestry Board would not only allow the conpany t
extract stone but also to transport it right through the conplex systemo
rei ndeer fences to the Angeli-Inari road. They note that in January of 1990,
the conpany was granted a pernit by the Inari municipal authorities for the
extraction of some 5,000 cubic netres of bui I ding stone, and that it obtained
a grant fromthe Mnistry of Trade and Industry for this very purpose.

e}

2.4 The authors admt t hat until now, only sonme limted test-quarrying has
been carried out; by Septenmber 1992, sone 100,000 kilograns of ston e
(approximately 30 ¢ ubic netres) had been extracted. The authors concede that

the economc value of the special type of stone concerned, anorthocite, i S
considerable, since it may replace narble in, above all, representati ve public
bui I dings, given that it is nore resistant to air-borne pollution.

2.5 The authors affirmthat the village of Angeli is the only remaining a rea
in Finland with a honmobgenous and solid Sam popul ation. The quarrying an d

transport of anorth ocite would disturb their reindeer herding activities and
the conpl ex system of reindeer fences determ ned by the natural environment.
They add t hat the transport of the stone would run next to a noder

sl aught erhouse al ready under construction, where all reindeer slaughterin g
must be carried out as of 1994, so as to neet strict export standards.

>

2.6 Furthernore, the authors observe that the site of the quarry, moun t
Etel &- R utusvaara, is a sacred place of the old Sam religion, where in old
times reindeer were slaughtered, although the Sam s now i nhabiting the area
are not known to have followed these traditional practices for severa I
decades.

2.7 As to the requirenent of exhaustion of donestic renedies, the authors
point out that 67 menbers of the Angeli local comrunity appeal ed, w thou t
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success, against the quarrying permt to the Lapland Provincial Admn istrative
Board as well as to the Suprene Adninistrative Court 1 where they specifically
invoked article 27 of the Covenant. On 16 April 1992, the Suprem e
Adm nistrative Court dismssed the appeal wi thout addressing the allege d
violations of the Covenant. According to the authors, no further donesti C

renedi es are avail abl e.

2.8 Finally, at the tine of submssion of the comrunication in June 1992,
the authors, fearing that further quarrying is immnent, requested th e
adoption of interim nmeasures of protection, under rule 86 of the Commttee's

rul es of procedure, so as to avoid irreparabl e damage.

The conpl ai nt

3.1 The authors affirmthat the quarrying of stone on the flank of th e
Etel &- R utusvaara nountain and its transportation through their reindee r
herding territory woul d violate their rights under article 27 of the Covenant,
in particular their right to enjoy their own culture, which has traditionally
been and renai ns essentially based on reindeer husbandry.

3.2 In support of their contention of a violation of article 27, the auth ors
refer to the Views adopted by the Committee in the cases of lvan Kitok (No.

197/1985) and B. Oninayak and nenbers of the Lubi con Lake Band v. Canada (No.
167/1984), as well as to ILO Convention No.169 concerning the rights o f
i ndi genous and tribal people in independent countri es.

The State party's infornation and observations and counsel's conmment s t hereon :

4.1 The State party confirns that quarrying of s tone in the area clai med by
the aut hors was nade possible by a permt granted by the Angeli Minicipa I
Board on 8 January 1990. Pursuant to Act No. 555/1981 on extractable |an d
resources, this permt was at the basis of a contract passed between th e
Central Forestry Board and a private conpany, which is wvalid unti I
31 Decenber 1993.

4.2 The State party opines that those comuni can ts to the Committee who, in
the matter under consideration, have applied both to the Lapland Provinci al
Adm nistrative Board and to the Supreme Adm nistrative Court have exhausted
all avail abl e domestic renedies. As the nunb er of individuals who appealed to

the Suprene Administrative Court is however |ower than the nunber of t hose who
filed a conplaint with the Commttee, the State party considers th e
comuni cation inadmssible on the ground of non-exhaustion of donesti C

renmedies in respect of those authors who were not a party to the case before
the Suprenme Adnministrative Court.

4.3 The State party concedes that "extraordinary appeals” against th e
decision of the Supreme Admnistrative Court would have no prospect o f
success, and that there are no other inpedinents, on procedural grounds, to

the admssibility of the commnication. Ch the other hand, it submts that the
authors' request for the adoption of interim neasures of protection wa S
"clearly premature”, as only test quarrying on the contested site has bee n

carried out.

! It should be noted that not all of the authors of th e
communi cation before the Committee appealed to the Suprene Court.
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5.1 In his cooments, co unsel rejects the State party's argunent that those
authors who did not personally sign the appeal to the Suprene Adm nistrative
Court failed to exhaust avail able donestic renedies. He argues that " [a]ll the
signatories of donestic appeals and the communication have invoked the sane
grounds, both on the donestic | evel and before the Human R ghts Commi ttee. The
nunber and identity of signatories was of no rel evance for the outcone of the
Suprenme Court judgment, since the legal matter was the same for all th e

signatories of the communication...".

5.2 Counsel contends th at in the light of the Commttee's jurisprudence in
the case of Sandra Lovelace v. Canada , all the authors should be deened t
have conplied with the requirenents of article 5, paragraph 2(b), of th
Optional Protocol. In this case, he recalls, the Commttee decided that the
Protocol does not inpose on authors the obligation to seize the donesti C
courts if the highest domestic court has already substantially decided th e
in

o

(¢}

guestion at i ssue. He affirns that in the case of M. Léansnman and his co
authors, the Supreme Administrative Court has al ready decided the matter
respect of all the authors

5.3 In further comments dated 16 August 1993, counsel notes that the | ease
contract for Arktinen Kivi O/ expires at the end of 1993, and tha t
negotiations for a longer |ease are underway. If agreenent on a |long-ter m
| ease is reached, Arktinen intends to undertake considerable investnents ,
inter alia for road construction. Counsel fu rther notes that even the limted
test quarrying carried out so far has left c onsi derabl e marks on Muunt Et el a-
Riutusvaara. Simlarly, the marks and scars left by the provisional roa d
all egedly wll remain in the landscape for hundreds of years, because o f
extrene clinatic conditions. Hence, the cons equences for reindeer herding are
greater and will la st longer than the total amount of stone to be taken from
the quarry (5,000 cubic nmetres) would suggest. Finally, counsel reiterate
that the location of the quarry and the road leading to it are of crucia
inportance for the activities of the Miotkatunturi Herdsmen's Conmittee ,
because their new s |aughterhouse and the area used for rounding up reindeers
are situated in the imrediate vicinity.

- w

The Committee's adm ssibility decision

6.1 During its 49th ses sion, the Committee considered the admssibility of
the conmunication. It noted that the State party did not object to th
admissibility of the conplaint in respect of all those authors which ha
appeal ed the quarrying permt both to the Lapland Provincial Admnistrative
Board and to the Suprene Adninistrative Court of Finland, and that only i
respect of those authors who had not personally appealed to the Suprem
Adm nistrative Court did it contend that donestic renedies had not bee n
exhaust ed.

D > [eNN0)]

6.2 The Conm ttee disagreed with the State party's reasoning and recall ed
that the facts at the basis of the decision of the Suprene Administrativ e
Court of 16 April 1992 and of the case before the Commttee were identical;

had those who did not personally sign the appeal to the Supreme Admn istrative
Court done so, thei r appeal woul d have been dism ssed along with that of the
other appellants. It was unreasonabl e to expect that if they applied to the
Suprene Admnistrative Court now, on the same facts and with the same | egal
argunments, this court would hand down another decision. The Committe e
reiterated its earlier jurisprudence that wherever the jurisprudence of the

hi ghest donestic tribunal has decided the matter at issue, thereby el i mnating
any prospect of suc cess of an appeal to the donmestic courts, authors are not
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requi red to exhaust donestic renedies, for the purposes of the Optiona I
Protocol. The Comm ttee therefore concluded that the requirenments of article
5, paragraph 2(b), of the Qptional Protocol had been net.

6.3 The Comm ttee considered that the authors' c lains pertaining to article

27 had been substantiated, for purposes of admssibility, and that th ey should
be considered on their nerits. As to the authors' request for interim measur es
of protection, it noted that the application of rule 86 of the rules o f
procedure would be premature but that the authors retained the right t o]
addr ess another request under rule 86 to the Commttee if there wer e

reasonably justified concerns that quarrying mght resune.
6.4 O 14 Cctober 1993, therefore, the Conmittee decl ared the comuni cati on

admssible in so far as it appeared to raise issues under article 27 of the
Covenant .

State party's submission on the nerits and counsel's coments thereon

7.1 In its submssion under article 4, paragraph 2, dated 26 July 1994, the
State party supplenments and corrects the facts of the case. Concerning th e
i ssue of ownership of the area in question, it notes that the area is state-
owned, as it had been awarded to the State in a general reparceling. It was
inscribed as state- owned in the land register and is regarded as such in the
jurisprudence of the Supreme Court (] udgnent of 27 June 1984 dealing with the
determnation of wa ter limts in the Inari nmunicipality). Powers inherent in

the ownership are used by the Finnish Forest ry and Park Service (fornerly the
Central Forestry Board), which is entitled, inter alia, to construct roads.

7.2 The State party fur ther provides informati on on another case involving

pl anned | oggi ng and road construction acti vi ties in the Inari D strict, which
had been decided by the Inari District Court and the Rovaniem Court o f
Appeal . These court s assessed the matter at issue in the light of article 27

of the Covenant but concluded that the contested activities did not prevent
the conpl ai nants from practising rei ndeer herding.

7.3 As to the nerits of the authors' clai munder article 27, the State pa rty
concedes that the concept "culture" in article 27 al so covers reindee r herdi ng
as an "essential conponent of the Sam culture". It exam nes whether th e
quarrying permt, its exploitation, and the contract between the Centra I
Forestry Board and Arktinen Kivi Oy violates the authors' rights unde r article
27. In this connection, several provisions o f Act No. 555/1981 on Extractable

Land resources are relevant. Thus, Section 6 stipulates that an extractio n
(quarrying) permt nmay be delivered if certain conditions |aid down i n the Act
have been net. Section 11 defines these conditions as "orders which th e
applicant mnust follow in order to avoid or restrict damages caused by th e

project in question”. Under Section 9, subse ction 1, the contractor is liable
to conpensate the owner of real estate for any extraction of |and resources

whi ch causes (environmental or other) danmage which cannot be qualified a S
mnor. Section 16, litera 3, allows the State authority to anmend th e
conditions of the initial permt or towithdrawit, especially when e xtraction
of land resources has had unpredictable harnful environnental effects.

7.4 As to the permt issued to Arktinen Kivi O, the State party notes that
it isvaliduntil 31 Decenber 1999, but only if the Finnish Forestry and Park
Servi ce uphol ds the contract until that date . Anot her condition requires that

during and after th e quarrying, the area in question nmust be kept "clear and
safe”. Condition No. 3 lays down that every year, quarrying should be carried
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out within the period 1 April to 30 Septenber, as requested by th
Miot kat u nturi Herdsnens' Committee in its letter of 5 Novenber 1989 to th
Inari municipality. This is because reindeers do not pasture in the are
during this period. The sanme condition also stipulates that neans o
communi cation (transport) to and within the area nust be arranged i
coordination with the Herdsnmens' Conmttee, and that any denmands of t he Angel i
Community Conmm ttee shoul d be given due consideration.

b B O]

7.5 In Cctober 1989, a contract between the Central Forestry Board and the
conpany was concl uded, which gave the conpany the right to use and extrac t
stone in an area covering 10 hectares, to a maxi mum of 200 cubic netres. This
contract was valid until the end of 1993. Under the terns of the contract ,
nmeans of transportation/communication had to be agreed upon with the district
forester. Edges of holes had to be snoothed during quarrying; after q uar ryi ng,
the slopes had to be renodelled in such a way as not to constitute a danger

for animals and men and not to disfigure the |andscape. In March 1993, th e
conpany requested a new | and | ease contract; an inspection of the site on 30
July 1993 was attended by a representative of the Forest D strict, th
company, the Angeli Community Committee, the Herdsnens' Conmmittee, and th
bui I di ng i nspector of Inari community. The c onpany representatives noted that
the construction of a proper road was necessary for the project’
profitability; the representative of the Forest District replied that th
Herdsnmens' Committee and the conpany had to find a negotiated solution. The
Stat e party adds that the Forestry and Park Service has inforned th
Covernnent that a decision on a possible new contract with the conpany will
be taken only after the adoption of Views by the Conmttee in the presen t
case.

@ @

(O]

(¢}

7.6 As to actual quarrying, the State party notes that the conpany' S
activity in the area has been insignificant, both in terms of anount o f
extracted stone (30 cubic netres) and the extent (10 hectares) of th e
quarrying area on M t. R utusvaara. By conparison, the total area used by the
Miot kat unturi Herdsnens' Commttee covers 2,586 square kilonmetres, wh ereas the
area fenced in for quarrying covered only approxinately one hectare and i S
only four kilonetre s away fromthe nain road. In two expert statenents dated

25 Cctober 1991 submtted to the Supreme Administrative Court, it is note d
that "extraction of |and resources fromE el 4- R utusvaara has, as regards its
size, no significance on the bearing capacity of the pastures of th e
Muot kat unt uri Herdsnmens' Commttee”. Neither can, in the State party' S
opi nion, the extraction have any other negative effects on reindeer h usbandry.
The Government di sagrees with the authors' assertion that already |im ited test
quarrying has caused consi derabl e danmage to Etel & R utusvaar a.

7.7 In the above context, the State party notes that it appears from a n
opi nion of the Environmental G fice of the Lapland County Adm ni strat i ve Board
(dated 8 May 1991) that only | ow pressure expl osives are used to extr act stone
from the rock: "Extraction is carried out ny neans of sawi ng and wedgin g
techniques ... to k eep the rock as whol e as possible". As a result, possible
harm to the environment remains mnor. Furthernore, it transpires from a
statenent dated 19 August 1990 fromthe Inari Minicipal Executive Boa rd to the
County Admnistrati ve Board that special attention was paid by the Board and
the conpany to avoid disturbing reindeer husbandry in the area. The Stat e
party refers to Section 2, subsection 2, of t he Rei ndeer Husbandry Act, which
requires that the northernnost State-owned areas shall not be used in way S

whi ch can seriously inpair reindeer husbandry; it adds that the obligations
i nposed by article 27 were observed in the permt proceedings.

7.8 Wth regard to the question of road construc tion in the quarrying area,
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the State party notes that transport of the test blocks of stone initiall y
took place on an existing road line, with th e help of one of the authors. The
conpany only extended the road line for approximately one kilonetre int o]
anot her direction ( not through the authors' rei ndeer fences), while using the
existing road for transport of stone to the main road. The State part y
observes that the road line has thus been decided upon by the author S
thensel ves. At a ne eting on 15 Qctober 1993 of the Inari Advisory Board, the
company advised that the construction of a proper road would inprove th e

profitability of the project; and as concede d by the Inari Minicipal Board in

a witten submssio n to the Suprene Adnministrative Court in August 1991, the
construction of such a road is technically possible wthout causin g
di sturbances for reindeer husbandry.

7.9 The State party submts that inthe light of the above and given that

only 30 cubic netres of rock have actually been extracted, the conpany' S
activity has been insignificant in relation to the authors' rights unde r
article 27, especially reindeer herding. Simlar conclusions would apply to
the possi ble quarrying of the total allowabl e extractabl e amount of stone and
its transport over a proper road to the nain road. In this context, the State
party recalls the Conmttee's Views in Lovelace v. Canada , which state that
"not every interference can be regarded as a denial of rights within th e
nmeaning of article 27 ... (but) restrictions must have both a reasonabl e and
objective justification and be consistent with the other provisions of th e
Covenant..." This principle, according to the State party, applies to th e

present case.

7.10 The State party concedes "t hat the concept of culture in the sense of

article 27 provides for a certain protection of the traditional neans o f
livelihood for nati onal mnorities and can be deened to cover |ivelihood and
related conditions insofar as they are essential for the culture and necessary
for its survival. This means that not every nmeasure and every effect of it,
which in sorme way alters the previous condit ions, can be construed as adverse
interference in the rights of mnorities to enjoy their own culture unde r
article 27". Relevant references to the issue have been nade by th e
Parlianmentary Commttee for Constitutional Law, inrelation wth Governnent

Bill 244/1989, to the effect that reindeer h usbandry exerci sed by Sam s shal |
not be subject to unnecessary restrictions.

7.11 This principle, the State party notes, was underlined by the author S
thenselves in their appeal to the Lapland County Adm nistrative Board: thus,
before the donestic authorities, the aut hors thensel ves took the stand that
only unnecessary an d essential interferences with their neans of |ivelihood,

in particular reindeer husbandry, would raise the spectre of a possibl e
viol ation of the Covenant.

7.12 The State disagrees with the statenent of the authors' counsel before
the Suprene Administrative Court (10 June 1991) according to which, b y
reference to the Co nmmttee's Views in the case of B. Qm nayak and nenbers of

the Lubicon Lake Band v. Canada 2 every neasure, even a mnor one, whic h
obstructs or inpair s reindeer husbandry nmust be interpreted as prohibited by
the Covenant. In this context, the State par ty quotes from paragraph 9 of the
Committee's CGeneral Comment on article 27, which lays down that the right S
under article 27 are "directed to ensure the survival and continue d
devel opnent of the cultural, religious and social identity of the mnorities
concerned...". Furthernore, the question of "historical inequities”, whic h

2 Views adopted by the Committee at its 38th session, 26 March 1990
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arose in the Lubicon Lake Band case, does not arise in the present case. The
State party rejects as irrelevant the authors' reliance on certain academc
inter pretations of article 27 and on certain national court decisions. | t
claims that the Human R ghts Committee's Views in the case of Kitok?® inply
that the Conmttee endorses the principle that States enjoy a certain degree

of discretion in the application of article 27 - which is normal in al I
regul ati on of economc activities. According to the State party, this viewis
supported by the de cisions of the highest tribunals of States parties to the
Covenant and the European Commi ssion on Human Rights.

7.13 The State party concludes that the requirements of article 27 hav e
"continuously been taken into consideration by the national authorities i n
their application and inplenentation of the national |egislation and th e
nmeasures in question". It reiterates that a margi n of discretion nust be |eft
to national authori ties even in the application of article 27: "As confirmed

by the European Court of Human Rights in nany cases ..., the national judge

is in a better position than the international judge to make a decision. In
the present case, two admnistrative authorities and ... the Suprem e
Adm nistrative Court, have exam ned the granting of the pernmt and relate d

nmeasures and considered themas lawful and a ppropriate". It is submtted that
the authors can continue to practise rei ndee r husbandry and are not forced to
abandon their lifestyle. The quarrying and the use of the old forest roa d
line, or the possib |e construction of a proper road, are insignificant or at
nost have a very limted inpact on this nmeans of |ivelihood.

8.1 In his comrents, dated 31 August 1994, counsel inforns the Commtte e
that since the initial submssion of the conplaint, the Miotkatuntur i
Herdsmens' Committee has sonewhat changed it s reindeer herding nethods. As of
spring 1994, young fawns are not kept fenced in with their nothers, so that

the reindeer pasture nore freely and for a larger part of the year tha n
previously in areas north of the road between Angeli and Inari, includin g
Southern Riutusvaara. Reindeer now also pasture in the area in April an d
Septenber. Counsel adds that Southern R utusvaara is definitely not u nsui tabl e

for reindeer pasture, as contended by the State party, as the reindeer find
edible lichen there.

8.2 As to the supplenentary infornation provided by the State party, th e
authors note that thus far, the conpani es quarrying on Munt Et el &R ut usvaar a
have not covered any holes or snoothed edges and slopes after the expiry of
their contracts. The authors attach particular inportance to the Stat e party's
observation that the |ease contract between the Central Forestry Board an d
Arktinen Kivi O/ was valid until the end of 1993. This inplies that n o}
contractual obligat ions would be breached if the Human R ghts Commttee were

to find that any further quarrying would be unacceptable in the light o f
article 27.

8.3 As to the road leading to the quarry, the au thors dismss as m sl eadi ng
the State party's argunment that the disputed road has been or woul d have been
constructed in part "by one of the authors". They explain that the road |line
has been drawn by the two conpanies wi shing to extract stone fromthe area.
Counsel concedes however that the first conpany used a Sam as "enpl oyee or
subcontractor in opening the road line. This is probably the reason why the
person in question ... did not want to sign the comunication to the Huma n
Rights Committee".

3 Case No. 197/1985, Views adopted during the Committee's 33r d
session on 27 July 1988, paragraph 9. 3.
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8.4 The authors criticize that the State party h  as set an unacceptably high
threshold for the application of article 27 of the Covenant and note t hat what
the Finnish authorities appear to suggest is that only once a State party has
expli citly conceded that a certain mnority has suffered historica I
inequities, it mght be possible to conclude that new devel opnents whic h
obstruct the cultural life of a mnority constitute a violation of ar ticle 27.
To the authors, this interpretation of the Commttee's Views in the Lubi con
Lake Band case is erroneous. They contend that what was decisive in Qm nayak
was that a series of increnental adverse events coul d together constitute a

"historical inequity' which anounted to a violation of article 27. 4

8.5 According to counsel, the situation of the S ams in the Angeli area may
be compared with "assimlation practices", or at least as a threat to th e
cohesiveness of their group through quarrying, logging and other forns o f
expl oitation of traditional Sam land for purposes other than reindee r
her di ng.

8.6 VWhi le the authors agree that the question of ownership of the l|an d

tracts at issue is not per se the subject matter of the case, they observ e
that (a) I1LO GConven tion No. 169, although not yet ratified by Finland, has a

rel evance for domestic authorities which is conparable to the effect o f
concl uded treaties (opinion No. 30 of 1993 by the Parlianmentary Const itutional
Law Committee) and (b) neither the general reparceling nor the entries into
the land register can have constitutive effect for the owlership o f
traditional Sam territory. In this context, the authors note that th e
| egislat or is considering a proposal to create a system of collective |an d
ownership by the Sam vill ages:

"As long as the land title controversy renains unsettled..., Finnis h

Samis live in a situation that is very sensitive and vul nerable i n

relation to any neasures threatening their traditional econom C

activities. Therefo re, the existing R utusvaara quarry and the road to

it, created with the involvenent of public authorities, are to b e

considered a violation of article 27... The renewal of a land |eas e

contract between th e Central Forestry Board [sc.: its |egal successor]

and the ... conpany would also violate article 27".
8.7 Finally, the authors point to new devel opnents in Finland which are s aid
to highlight the vulnerability of their ow situation. As a consequen ce of the
Agreenent on the Eu ropean Economic Area (EEA), which entered into force on 1
January 1994, foreign and transnati onal conpani es regi stered within the EEA
obtain a broader access to the Finnish market than before. The nost visible
consequence has been the activity of multinational mning conpanies i n Fi nni sh
Lapland, including the northernnost parts inhabited by Sams. Two larg e
foreign mning conp anies have registered large |land tracts for research into
the possibility of mning operations. These areas are |ocated in the herding
areas of some Reindeer Herding Committees. On 11 June 1994, the Sam i
Par| i ament expressed concern over this devel opnment . The aut hors consi der that
the outcone of the present case will have a bearing on the operation of the
foreign mning conpani es in question.
8.8 The information detailed in 8.7 above is supplenented by a furthe r

4 In this context, the authors refer to the analysis of the Views
in the Lubicon Lake Band case by Professor Benedict Kingsbury (25 Cornel I
International Law Journal (1992)), and by Professor Manfred Nowak (CCP R

Comment ary, 1993).
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subm ssion fromcounsel dated 9 Septenber 19 94. He notes that the activity of
nul tinational mning conpanies in Northern L  apland has led to a resurgence of
interest anong Finnish conmpanies in the area. Even a Covernment agency, the
Centre for Geol ogi cal Research (Geol ogi an tut ki nuskeskus) has appli ed for land
reservations on the basis of the Finnish Mning Act. This agency has entered
six land reservations of 9 square kilonetres each in the imediate vicinity
of the Angeli village and partly on the slopes of M. Rutusvaara. Two o f
these land tracts a re |ocated within an area which is the subject of a |egal
controversy about logging activities between the local Samis and th e
governnent forestry authorities.

Exam nation of the nerits

9.1 The Comm ttee has exam ned the present communication in the |ight of all
the information provided by the parties. The issue to be determned by th e
Committee is whethe r quarrying on the flank of M. Etel & R utusvaara, in the
amount that has taken place until the present tine or in the anmount t hat woul d
be permissible under the permt issued to th e conpany whi ch has expressed its
intention to extract stone from the nountain (i.e. up to a total o f
5,000 cubic metres), would violate the authors' rights under article 27 of the
Covenant .

9.2 It is undisputed th at the authors are nenbers of a mnority within the

nmeaning of article 27 and as such have the right to enjoy their own culture;

it is further undisputed that rei ndeer husbandry is an essential elenent of
their culture. In this context, the Comittee recalls that economc a ctivities
may cone within the anmbit of article 27, if they are an essential el ement of
the culture of an ethnic community 5.

9.3 The right to enjoy one's culture cannot be determ ned in abstracto but
has to be placed in context. In this connection, the Conmittee observes that
article 27 does not only protect traditional nmneans of |ivelihood of national
mnorities, as indicated in the State party’ s subm ssion. Therefore, that the
authors nay have adapted their nethods of re indeer herding over the years and
practice it with the help of nodern technol ogy does not prevent them fro m
invoking article 27 of the Covenant. Furthernore, nountain R utusvaar a
e
f

conti nues to have a spiritual significance relevant to their culture. Th
Committ ee also notes the concern of the authors that the quality o
slaughtered reindee r could be adversely affected by a di sturbed environnent.

9.4 A Stat e may understandably wi sh to encourage development or allo w
economc activity by enterprises. The scope of its freedomto do so is not to
be assessed by reference to a nargin of appr eciation, but by reference to the
obligations it has undertaken in article 27. Article 27 requires that a menber
of a mnority shall not be denied his right to enjoy his culture. Thus ,
nmeasures whose inpa ct amount to a denial of the right will not be conpatible
with the obligation s under article 27. However, mneasures that have a certain
limted inpact on the way of |ife of persons belonging to a mnority wll not
necessarily amount to a denial of the right under article 27.

9.5 The question that therefore arises in this case is whether the inpact
of the quarrying on Munt Rutusvaara is so substantial that it doe S
effectively deny to the authors the right to enjoy their cultural rights in

5 Views on communi cation No. 197/1985 ( Kitok v. Sweden), adopted on
27 July 1988, paragraph 9. 2.
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that region. The Committee recalls paragraph 7 of its General Comment o n
article 27, according to which mnorities or indigenous groups have a right
to the protection of traditional activities such as hunting, fishing or, as
inthe instant case , reindeer husbandry, and that neasures nust be taken "to
ensure the effective participation of nmenbers of mnority comunities i n

deci sions which affect theni.

9.6 Agai nst this backgr ound, the Committee concludes that quarrying on the
slopes of M. Rutusvaara, in the anount that has al ready taken place, does
not constitute a denial of the authors' right, under article 27, to enjo
their own culture. It notes in particular that the interests of th
Miot katunturi Herds nens' Commttee and of the authors were considered during
the proceedings leading to the delivery of the quarrying permt, that th e
authors were consulted during the proceedings, and that reindeer herding in
the area does not appear to have been advers ely affected by such quarrying as
has occurred.

o<

9.7 As far as future activities which nay be approved by the authorities are
concerned, the Commttee further notes that the information available to it
indicates that the State party's authorities have endeavoured to permt only

quarryi ng whi ch woul d mni nize the inpact on any reindeer herding activity in
Southern R utusvaara and on the environment; the intention to mnimze th e
effects of extraction of stone from the area on reindeer husbandry i S

reflected in the conditions laid down in the quarrying pernit. Moreover, it
has been agreed tha t such activities should be carried out primarily outside

the period used for reindeer pasturing in the area. Nothing indicates that the
change in herding nethods by the Miotkatunturi Herdsnens' Conmmittee (se e
paragraph 8.1 above) could not be accommodated by the local forestr y

authorities and/or the conpany.
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9.8 Wth regard to the authors' concerns about future activities, th e
Comm ttee notes that economc activities nust, in order to conply wt h article
27, be carried out in a way that the authors continue to benefit from rei ndeer
husbandr y. Furthernore, if mning activities in the Angeli area were to b e
approved on a large scale and significantly expanded by those conpanies t o]
which exploitation pernits have been issued, then this may constitute a
violation of the authors' rights under article 27, in particular of thei r

right to enjoy their own culture. The State party is under a duty to bear this
in mnd when either extendi ng existing contracts or granting new ones.

10. The Human R ghts Committee, acting under art icle 5, paragraph 4, of the

ptional Protocol to the International Covenant on Avil and Politica | Rights,
is of the viewthat the facts as found by the Commttee do not reveal a breach
of article 27 or any other provision of the Covenant.

[Adopted in English , French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russia n as part
of the Conmittee's annual report to the General Assenbly.]
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