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MASTER LEVEL, JUS 5730 International humanitarian law/Law of armed conflict 

Exam test: Fall 2021 

Course responsible: Professor Gentian Zyberi 

 

Respond to both questions below. The first question should be answered in the form of an essay with 

a maximum of 1,000 words (including footnotes, or in-text references). The second question is a 

case scenario and you have 2,000 words maximum (including footnotes, or in-text references) to 

answer it. Do not exceed 3,000 words (including footnotes, or in-text references) for both questions. 

Try to structure your essay and your answers with adequate headings and subheadings. Use relevant 

legal sources to substantiate your arguments, including treaty provisions, customary international 

humanitarian law, general principles of international humanitarian law, and case law. For purposes of 

these questions, all relevant IHL treaties and the Statute of the International Criminal Court are 

applicable. 

 

Question 1 

What are some of the prohibited means of armed conflict? What are the main reasons behind prohibiting 

certain weapons? 

 

Guidance for the graders 

Main reasons for prohibiting certain weapons 

The general rule on limitations on means of armed conflict is laid down in Article 35(1) of API, 

providing that ‘in any armed conflict, the right of the Parties to the conflict to choose methods or means 

of warfare is not unlimited’. This general rule has become part of CIHL (Rule 17, ‘Choice of Means and 

Methods of Warfare’, stating that ‘Each party to the conflict must take all feasible precautions in the 

choice of means and methods of warfare with a view to avoiding, and in any event to minimizing, 

incidental loss of civilian life, injury to civilians and damage to civilian objects’). The main reasons 

behind prohibiting certain weapons through specific international treaties are (see also Fleck, p. 122): 

1) First, some of them are weapons of mass destruction (chemical, biological, or nuclear), 

whose effects cannot be properly contained in space or time, and which are unable to distinguish between 

lawful and unlawful targets (Article 51(4) and (5), API; Rule 70, CIHL);   

2) Second, some weapons violate the principle of prohibition of unnecessary suffering or 

superfluous injury (Article 23(e), HR; Article 35(2), API; Rule 71, CIHL). ‘Superfluous injury’ and 

‘unnecessary suffering’ are caused by the use of weapons and methods of combat whose foreseeable 

harm would be clearly excessive in relation to the lawful military advantage intended (Fleck, p. 125); 

3) Third, some weapons cause widespread, long-term and/or severe damage to the 

environment (Articles 35(3) and 55(1) API; ENMOD Convention); 

4) Finally, States also try to prohibit certain weapons in order to deny other States the 

advantages that come through using them.  

Together with the prohibitions on methods of warfare, the prohibitions on means of warfare serve the 

aim of ensuring ‘limited warfare’, i.e. preventing total warfare and limiting to the maximum extent 

possible the negative effects of armed conflicts.  

 

Main weapons which are prohibited under both treaty law and CIHL 
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Some of the main weapons which are prohibited under both treaty law and CIHL (see Rules 70-86 of 

the ICRC CIHL Study) are the following: 

1. Conventional Weapons Convention (Protocol on Non-Detectable Fragments (Rule 79, 

Weapons Primarily Injuring by Non-Detectable Fragments); Protocol II on Mines, Booby Traps and 

Other Devices (as amended on 3 May 1996) (Rule 80); Protocol IV on Blinding Laser Weapons (1995) 

(Rule 86); Protocol V on Explosive Remnants of War (2003); 

2. Biological Weapons Convention of 1975 (entry into force) and Rule 73; 

3. Chemical Weapons Convention of 1997 (entry into force) and Rule 74. 

4. Convention on Cluster Munitions of 2008. 

Other prohibited weapons are Poison and Poisoned Weapons (Rule 72); Riot Control Agents (Rule 75); 

Herbicides (Rule 76); Expanding Bullets (Rule 77); Exploding Bullets (Rule 78); Restrictions on the 

Use of Landmines (Rule 81); Recording of the Placement of Landmines (Rule 82); Removal or 

Neutralization of Landmines (Rule 83); The Protection of Civilians and Civilian Objects from the 

Effects of Incendiary Weapons (Rule 84); and The Use of Incendiary Weapons against Combatants 

(Rule 85). 

 

Question 2 

Aragonia, a State on the southern side of the Lagon peninsula, has been involved in a major crisis for 

the last three years. An independence movement group, acting under the name of Skylar, is engaged in 

armed operations in the western provinces. After intense combat, this rebellious group took control of 

the major part of these provinces and set up a de facto government. The de facto government decided to 

follow a policy of forcefully gathering the population into camps. The argument advanced to justify this 

displacement of the population was to ensure the safety and protection of the civilian population against 

the present and future military actions of the government of Aragonia. By military decree, any person 

that usually resided in these provinces and refused to go to the camps was immediately arrested.  

The armed forces of the de facto government regularly enter the camps at night to question the 

people described as “suspects” because of their ties to the government of Aragonia. Different methods 

of interrogation (sometimes very brutal) are used by certain soldiers. Some individuals have disappeared 

after being arrested following interrogations, and their families have received no news of them. 

Moreover, with the intensification of the hostilities in the last weeks, the access to food has become a 

grave concern. The limited resources of the de facto government are spent on military equipment and 

very little is invested on basic foodstuffs and hygiene. Certain people are in an advanced state of 

malnutrition. Only those that agree to collaborate or enroll in the de facto government forces, receive 

sufficient food for themselves and for their families. However, Skylar refuses to accept any international 

or domestic humanitarian organizations in the territory they control, claiming that humanitarian workers 

could be spying for the government of Aragonia.  

You are the military commander of a battalion of Skylar. You must justify the actions of the de facto 

government in front of a group of investigative journalists making a report in the western provinces. The 

following list of questions was transmitted to you by the journalists to help you prepare the interview: 

 

1) The government of Aragonia compares the situation in the country to that of internal disturbances. Is 

that the case from Skylar’s perspective? 

2) Are the justifications used by the de facto government for the placement of the population in camps 

consistent with IHL obligations? 
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3) What are the obligations of the Skylar movement towards the population they have placed into the 

camps? Is their method of policing and of ensuring food and hygiene in the camps in compliance with 

IHL? 

 

Guidance for graders 

Q1 

This is certainly not an internal disturbance. The definition for an armed conflict given by the ICTY in 

the Tadic case states that ‘armed conflict exists whenever there is a resort to armed force between States 

or protracted armed violence between governmental authorities and organized armed groups or between 

such groups within a State.’ Article 1(1) of APII applies to ‘all armed conflicts… which take place in 

the territory of a High Contracting Party between its armed forces and dissident armed forces or other 

organized armed groups which, under responsible command, exercise such control over a part of its 

territory as to enable them to carry out sustained and concerted military operations and to implement 

this Protocol.’ Skylar is engaged in an armed conflict with the government forces of Aragonia. Given 

the intensity of the conflict, the organization of our armed group, and Skylar’s control of the major part 

of the western provinces (having established a de facto government therein), APII is applicable to this 

armed conflict, alongside CIHL rules. Even if APII were not applicable, this would still be a NIAC 

under Common Article 3 to the 1949 Geneva Conventions. 

 

Q2 

IHL imposes a number of obligations on the parties to an armed conflict which Skylar tries to comply 

with to the best of its abilities. First, Article 13(1) stipulates that “the civilian population and individual 

civilians shall enjoy general protection against the dangers arising from military operations”. This is 

also part of CIHL, where Rule 24 provides that ‘each party to the conflict must, to the extent feasible, 

remove civilian persons and objects under its control from the vicinity of military objectives.’ Most 

importantly, Article 17 of APII allows for the displacement of the civilian population for reasons of the 

security of the civilians or if imperative military reasons so demand (Rule 129(B) provides that ‘Parties 

to a non-international armed conflict may not order the displacement of the civilian population, in whole 

or in part, for reasons related to the conflict, unless the security of the civilians involved or imperative 

military reasons so demand’ – emphasis added).  Skylar argues that this is the case in the western 

provinces of Aragonia. The placement of the population in camps has been carried out to ensure the 

safety and protection of the civilian population against the present and future military actions of the 

government of Aragonia. By military decree, any person that usually resided in these provinces and 

refused to go to the camps is immediately arrested. The reason for this measure is that such persons 

would constitute a security risk for our armed forces. 

 

Q3 

The obligations of Skylar towards the civilian population 

Skylar is doing its utmost to ensure that the civilian population is provided with the necessary food, 

shelter and medicine, in accordance with Article 5 of APII. APII requires both that detainees be held in 

healthy and hygienic conditions (Article 5(1)(b)) and that places of internment and detention not be 

located close to the combat zone (Article 5(2)(c)). Also, Rule 121 of the CIHL Study requires that 

persons deprived of their liberty must be held in premises which are removed from the combat zone and 

which safeguard their health and hygiene.  

 

Ensuring food and hygiene  

In recent weeks, we have had some difficulties to ensure basic foodstuffs and hygiene, due to the 

intensification of the fighting with Aragonian armed forces. While this situation is temporary, we are 
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actively working on improving the situation, in accordance with Article 18 of APII. Besides our own 

efforts, we will also consider talking to international and domestic humanitarian organizations to find 

proper procedures which shall allow the delivery of humanitarian aid, while allowing us to vet the 

humanitarian workers whom get access to the territory that we control. 

 

Policing and investigating potential violations 

In terms of our method of policing the camps, Skylar rejects the allegations of brutal interrogation 

techniques from some of our soldiers. Skylar complies with IHL, whereby torture, cruel or inhuman 

treatment and outrages upon personal dignity, in particular humiliating and degrading treatment, are 

prohibited (Article 4(2), APII; Rule 90). That said, we will investigate these allegations closely, and 

anyone found in violation will be held accountable. We would like to remind the journalists and the 

public that individuals are criminally responsible for war crimes they commit (Article 6(2)(b), APII; 

Rule 151) The process of investigations and prosecutions concerning potential violations will be done 

in accordance with Article 6 of APII (and Rule 100, stating ‘No one may be convicted or sentenced, 

except pursuant to a fair trial affording all essential judicial guarantees’). 

 


