
 

 

 

 

 

JUS5730/JUR1730 International Humanitarian Law  

(the Law of Armed Conflict), autumn 2013 

 

THE RELATIONSHIP BETWEEN IHL AND OTHER 

BRANCHES OF PUBLIC INTERNATIONAL LAW 



1ST HOUR: 

IHL VS. HUMAN RIGHTS LAW 

  



The basis of the problem 

• Traditional view: A clear dichotomy between 

the mutually exclusive ‘law of war’ and ‘law of 

peace’ 

– An outdated dichotomy 

• International humanitarian law applies during 

armed conflict 

– …but some rules also apply in peacetime 

• International human rights law applies at all 

times, also during armed conflict 



The application of human rights law 

during armed conflict: Sources 

• The text of human rights instruments 

• Two ICJ Advisory Opinions: 
– Nuclear Weapons (1996) 

– The Wall (2004) 

• The European Court of Human Rights 

• The UN Human Rights Committee 

• The Inter-American Commission on Human Rights 

• The European Union 

• The Venice Commission 

• …and so on 



The application of human rights law during 

armed conflict: Remaining opposition 

• USA and Israel 

– …but from 2011, even the USA agrees 

• The close relationship with the extraterritorial 

application of human rights treaties 

• Michael Dennis: The application of human 

rights law during international armed conflicts 

is not confirmed by State practice 

• IACs vs. NIACs 



The scope of the problem: Selected 

systemic differences 

Duty-bearers Rights-holders Remedies 

IHL • States 

• Armed groups 

• Individuals 

• States 

• Individuals 

• ICJ 

• Specific treaty 

regimes 

• International 

criminal tribunals 

• National courts 

HRL • States • Individuals 

• States 

• ICJ? 

• International 

human rights 

bodies 

• National courts 



The scope of the problem: Norm-

conflicts 
• What about norm-specific differences? 

– Does it matter if you apply IHL or HRL? 

• Common assumption: In most cases, the legal regimes 
will produce the same result 

• But some differences cannot be escaped: 
– “Collateral damage” – the proportionality requirement 

– Targeted killings 

– Detention, security internment 

• Categories of “conflicts” (in a wide sense): 
– Both IHL and HRL govern a situation, with same outcome 

– Both IHL and HRL govern a situation, with different outcome 

– Only IHL governs a situation, while HRL is silent 

– Only HRL governs a situation, while IHL is silent 



The scope of the problem: Factual 

situations 

De facto situations Applicable IHL Applicable HRL 

International armed 

conflicts 

Geneva Conventions 

+ 1st Add Protocol 

Human rights that are 

not derogated from 

Non-international 

armed conflicts, cat. 1 

2nd Add Protocol Human rights that are 

not derogated from 

Non-international 

armed conflicts, cat. 2 

GC Common Art. 3 Human rights that are 

not derogated from 

Disturbances, riots, 

etc. below the 

threshold of armed 

conflict 

Human rights that are 

not derogated from 

Peace International human 

rights treaties 



The scope of the problem: Combat 

operations only? 

• The relationship between IHL and HRL may 

need to be assessed differently in relation to 

combat operations than in relation to other 

circumstances during armed conflicts 

• The administration of a society does not stop 

because of an armed conflict; HRL may 

continue to govern the relationship between 

authorities and citizens, even if IHL applies to 

combat operations  



Four theories on the relationship: 

1. Lex specialis 

• ICJ, The Wall: “In order to answer the question 
put to it, the Court will have to take into 
consideration both these branches of 
international law, namely human rights law and, 
as lex specialis, international humanitarian law.” 

• Not a “strong” form of lex specialis – human 
rights law is not excluded per se. 

• A “weak” form: A particular norm of IHL may be 
considered as lex specialis to a particular norm 
in HRL 



Four theories on the relationship: 

1. Lex specialis: Criticism 

• Fundamental objection: Lex specialis was 
developed as a conflict-solution technique in 
national law, and is not appropriate in 
international law 

• More specific objections: 
– Does it refer to specificity of norms or of facts? 

– What is the specific norm and what is the general 
norm? 

– Applicable only to international armed conflicts? 

– Applicable only when the IHL norms are sufficiently 
specific, clear and well-established 



Four theories on the relationship: 

2. Complementarity 

• The core: The two regimes complement and 

mutually reinforce each other 

• Particularly two elements: 

– HRL can fill gaps in IHL 

– HRL can provide mechanisms for the 

implementation of specific IHL norms 

 



Four theories on the relationship: 

2. Complementarity: Criticism 

• The complementarity theory means that both 

sets of norms must be interpreted – reduces 

the clarity 

• How should one address the systemic 

differences? 

• Intellectually comforting, but operationally 

difficult 



Four theories on the relationship: 

3. Most favorable protection of victims 

• When there is a conflict between IHL and 

HRL, the norm shall prevail which provides 

the better protection of individuals 

• The “belt and suspenders” approach 

• Main difference from the complementarity 

theory lies in the singling out of one main 

value 

• Defence of the theory: State voluntarism 



Four theories on the relationship: 

3. Most favorable protection of victims: Criticism 

• Does not take the reality of a conflict 

environment sufficiently into consideration 

– Contradicts important elements in IHL 

• Makes it necessary to establish which regime 

that actually provides the better protection 

• Singles out the “direct” victim, without regard 

to other, “indirect” victims 



Four theories on the relationship: 

4. Human rights-based law of war 
• Two forms: 

1. The regimes are irreconcilably incompatible in their 
attitude to aggressive war. During aggressive wars, 
the aggressor can, per definition, not pursue a 
“legitimate aim” under human rights law. “Lawful acts 
of war” do not exist for aggressor States. 

2. “Unified use of force” rules 
• Use of force should be assessed by placing primary value 

on human beings rather than on military necessity  

• Example: The distinction between combatants and non-
combatants, which means that people can be killed just 
because of the uniform they wear while others cannont, 
constitutes unlawful discrimination… 

 



An objectively correct solution? Or 

everyone decides for himself? 

• The status of ICJ Advisory Opinions 

• Dominant view in literature (?): 

Complementarity 

• Actual situation: Different actors take 

different approaches 



A practical challenge: The application 

of IHL by human rights bodies 

• Do human rights bodies have competence to 
apply international humanitarian law? 

• Practical problem: Respondent States do not 
recognise the existence of an armed conflict 
– Should human rights bodies apply IHL ex officio, when 

States do not recognise its application and it could 
reduce the level of protection of individuals? 

– But a legal regime, such as IHL, is (or is not) 
applicable as a matter of law, and not because 
someone recognises its applicability or not (ICTR, 
Akayesu) 



The European Court of Human Rights 

• Ergi (Turkey/Kurdistan, NIAC, 1998): Standards 
from IHL applied within the framework of HRL 

• Banković (NATO/Serbia, IAC, 2001): Impact of 
IHL not considered 

• Isayeva (Russia/Chechnya, NIAC, 2005): In the 
absence of a valid derogation, the “operation in 
question … has to be judged against a normal 
legal background”. 

• Al-Jedda (UK/Iraq, internationalised NIAC?, 
2011): The final annulment of IHL? 


