
	  

 

New	  revised	  plan	  for	  the	  latter	  part	  of	  the	  course	  in	  
Environmental	  Law	  and	  Economics	  (JUS5831)	  

	  	  	  	  	  	  	  	  	  

Introduction 

 

A part of the student work load will consist of group work, the purpose of which is to relate the 
theories to the real world, i.e. to discuss the theories through concrete examples.  

The group(s) will be asked to provide answers to the questions specified below. In doing so, the 
groups should feel free to consult the internet (e.g. by googling the relevant key-words) and any other 
material. Below, some suggested readings are indicated; more will be provided later.  

In class, the group(s) will present some examples, and their thoughts; time will be short, so not 
everything can be presented in class. We will have to confine ourselves to covering only some of the 
more interesting aspects.  

Thus, before each class, there will be group work to prepare as well as course readings to read. The 
course readings will provide theoretical perspectives that will be exemplified by the problems 
addressed in the group assignments.  

It is important that the group(s) start(s) working before the group work starts on October 9. This 
implies reading some rather complex theory, which will require the group(s) to meet and help each 
other understand the texts. Mainly, as a matter of experience, the Kaplow/Shavell text on property 
rules versus liability rules is abstract and difficult. Feel free to contact Henrik at hl.jur@cbs.dk if 
questions arise that your group cannot answer. We will not be able to cover all questions in the three 
days, but the remaining questions  will be good exercises for the exam, and we can discuss them on 
skype.  

 

 

1. Environmental taxes and property versus liability rules (October 9, 2013):  

 

Readings 
 

1) Faure	  and	  Skogh	  (2003),	  chapter	  13,	  section	  3	  and	  4	  (p.231-‐235).	  	  The	  important	  thing	  to	  
understand	  is	  how	  charges	  can	  bring	  about	  the	  optimal	  situation.	  I.e.	  it	  is	  worth	  
concentrating	  on	  figure	  13.2.	  Charges	  should	  be	  set	  equal	  to	  marginal	  abatement	  costs	  
and	  marginal	  abatement	  benefits	  at	  the	  point	  where	  the	  two	  are	  equal.	  Note	  that	  this	  
seems	  to	  require	  much	  information	  on	  the	  part	  of	  the	  regulator.	  Note	  also,	  or	  try	  to	  



	  

infer,	  why	  a	  tax	  will	  lead	  to	  cost-‐minimization,	  meaning	  that	  the	  abatement	  achieved	  will	  
be	  achieved	  at	  lowest	  possible	  cost.	  

2) Kaplow	  &	  Shavell	  (1996),	  p	  715-‐721	  (until	  the	  Taking	  of	  things..),	  p.	  723-‐739,	  748-‐752,	  the	  
example	  of	  industrial	  pollution.	  (We	  shall	  skip	  Skogh	  and	  Faure	  (2003),	  Chapter	  1,	  this	  
chapter	  will	  not	  be	  part	  of	  the	  curriculum).	  In	  the	  Kaplow/Shavell	  text,	  page	  719	  
discusses	  a	  crucial	  point	  about	  the	  regulation	  of	  externalities.	  But	  all	  the	  excerpts	  discuss	  
issues	  that	  are	  relevant	  to	  the	  control	  of	  environmental	  harm.	  For	  example,	  on	  748-‐752,	  
the	  authors	  argue	  in	  favor	  of	  liability	  rules	  over	  property	  rules	  for	  the	  regulation	  of	  
externalities	  although	  they	  discuss	  the	  problem	  of	  estimating	  harm	  correctly.	  	  	  

	  
Armed	  with	  this	  theoretical	  understanding,	  you	  can	  discuss	  the	  following	  group	  exercises:	   
 

Group	  assignment  
1) Draw up a curve showing the total harm to the world of different levels of emission of CO2 
in a given period, and show in the same diagram the costs to the world of realizing different 
levels of total emission in the same period. How does one find the optimal tax from these two 
graphs?  

Discuss why a world tax on CO2 would be a Kaldor-Hicks efficient instrument. 

(Kaldor-Hicks simply means value maximizing; we assume that every good, also 
environmental goods, can be priced).  

2) Explain why a CO2 tax and a system of tradeable permit will both create a cost-effective 
reduction in the sense that the level of abatement achieved could not be achieved at lower total 
costs 

3) Explain why cost-effectiveness will not be achieved by a national policy that e.g. stipulates 
a goal that wind- or hydro-energy should provide x % of the total energy supply. Explain why 
a tax on CO2 emission will tend to be better, and why such a tax might be better than a system 
of trade-able permits.  

4) Read the following abstract from NBER Working Paper , Cesur et al. 2013 on air pollution 
in Turkey:   

Abstract: One of the consequences of rapid economic growth and industrialization in the 
developing world has been deterioration in environmental conditions and air quality. While 
air pollution is a serious threat to health in most developing countries, environmental 
regulations are rare and the determination to address the problem is weak due to ongoing 
pressures to sustain robust economic growth. Under these constraints, natural gas, as a clean, 
abundant, and highly-efficient source of energy, has emerged as an increasingly attractive 
source of fuel, which could address some of the environmental and health challenges faced by 
these countries without undermining their economies. In this paper, we examine the impact of 
air pollution on infant mortality in Turkey using variation across provinces and over time in 
the adoption of natural gas as a cleaner fuel. Our results indicate that the expansion of 
natural gas infrastructure has caused a significant decrease in the rate of infant mortality in 
Turkey. In particular, a one-percentage point increase in the rate of subscriptions to natural 
gas services would cause the infant mortality rate to decline by 4 percent, which could result 
in 348 infant lives saved in 2011 alone. These results are robust to a large number of 



	  

specifications. Finally, we use supplemental data on total particulate matter and sulfur dioxide 
to produce direct estimates of the effects of these pollutants on infant mortality using natural 
gas expansion as an instrument. Our elasticity estimates from the instrumental variable 
analysis are 1.25 for particulate matter and 0.63 for sulfur dioxide  

Question: If we assume that the numbers are correct concerning the effect on infant mortality 
rates, would it be better to use a liability rule (emission taxes) than direct regulation 
(proscribing a given technology such as natural gas), where the latter is more like a property 
rule in our definition of that concept?  

 

2.	  Allowances	  and	  tradeable	  permits;	  zoning	  as	  regulation,	  (October 
10, 2013):	  

 
 

Readings  
 

1.	  Faure	  and	  Skogh	  (2003),	  chapter	  13,	  section	  2	  and	  5	  (p.226-‐231,	  235-‐238).	  	  
2.	  Endres	  (2011)	  p.	  110-‐120;	  250-‐290.	  The	  	  forty-‐page	  (p.250-‐290)	  account	  of	  the	  Kyoto	  
system	  may	  be	  read	  after	  the	  three	  days	  in	  class.	  
3.	  Stavang	  (2005):	  Property	  in	  Emissions?	  Analysis	  of	  the	  Norwegian	  GHG	  ETS	  with	  references	  
also	  to	  UK	  and	  the	  EU	  Environmental	  Law	  and	  Management	  2005	  pp.	  209-‐217.	  	  	  
4.	  Excerpts	  from	  Ellickson:	  Alternatives	  to	  zoning,	  by	  Robert	  Ellickson,	  Chicago	  Law	  Review,	  
1973.	  	  

	  
Group	  assignment  
1) Explain why a CO2 tax and a system of tradeable permit will both create a cost-effective 

reduction in the sense that the level of abatement achieved could not be achieved at lower total 
costs 

2) Are there reasons to prefer a tax over the system of tradeable permits?  

3) Explain why the ETS (Emissions Trading System) will create cost-effectiveness whether 
permits are auctioned off or grandfathered (see e.g. Endre Stavang’s article 
http://www.jus.uio.no/ifp/personer/vit/endres/elm_17_5_Stavang_final_2005.pdf )    

4) Look into the tradeable permit system for SO2 in the United States (The Acid Rain Program). 
Find evidence on the extent to which it has curtailed abatement costs. See Endres, p 117-121.  

5) Discuss the pros and cons of zoning as a regulatory instrument in comparison with nuisance 
law. 

	  

2. Liability	  and	  nuisance	  law,	  and	  an	  overview	  of	  all	  instruments	  
(11.10,	  2013)	  



	  

	  

Readings 
	  

1. Faure	  and	  Skogh	  (2003),	  Ch.	  14-‐15	  
2. Faure	  and	  Skogh	  (2003),	  Part	  III,	  12.5	  (p.216-‐225)	  
3. Polinsky	  (2011):	  chapter	  13	  (Eight	  Application,	  Pollution	  Control)	  
4. Polinsky	  (2011):	  chapter	  4	  (First	  Application,	  Nuisance	  Law).	  
5. Stavang	  (2010):	  Two	  Challenges	  for	  the	  ECJ	  when	  examining	  the	  Environmental	  Liability	  

Directive.	  Environmental	  Liability	  2010.	  
6. Kaplow	  &	  Shavell	  (1996),	  p.	  754-‐757	  (the	  example	  of	  nuisance).	  

	  
	  
	  

Group	  assignment:	  	  
	  

1. As an example of the interplay between different instruments, discuss the reasons 
given by Endre Stavang, for why standards of liability should not always replicate 
regulatory standards, in Two Challenges for the ECJ when examining the 
Environmental Liability Directive. Environmental Liability 2010 (5) pp. 198-201. 
http://www.jus.uio.no/ifp/personer/vit/endres/ecj-and-environmental-liability.pdf 

2. In the case of wind turbines, the owner of the turbine is liable for the decline in the 
prices of surrounding houses. Discuss whether this would provide an optimal 
internalization of the full harm created by the turbines.  Does this not ensure an 
optimal outcome in the sense of Kaldor-Hicks efficiency? 

3. Discuss the use of thesholds of harm below which no liability is incurred and beyond 
which harm is compensated in terms of  Kaplow and Shavell’s analysis of property 
rules versus liability rules 

4. In the context of soil or land pollution, tort law and public regulation interact. For a 
description of the combination in European law, read cursorily Wagner’s article on 
European Liability (I will send you the pdf file). Discuss whether public authorities’ 
commands to clean up are liability rules or property rules, and whether clean-up can 
be regulated by a liability rule alone (holding the polluter liable for any harm caused 
to society, e.g. through pollution of the groundwater). Could that work?  Would there 
be an informational advantage in relying only on liability in this manner, by having 
the private polluter decide the level of clean up him- or herself? (Shavell and Polinsky 
argue in favor of this in http://www.nber.org/papers/w4176.pdf, which you are not 
supposed to read, but you may be able to understand the argument from the abstract).  

5. One can think of several ´liability rules´ for regulating the noise pollution from wind-
turbines: tort law itself or nuisance law, or a tax on noise. The main instrument is, 
however, zoning regulation: the municipalities decide whether to allow wind-turbines 
or not, and where to place them. The latter is more like a property rule. Discuss pros 
and cons of this regulation.  

6. How might the rule of strict liability provide better incentives for the polluter to take 
proper precautions than the rule of negligence in the context of soil pollution?  



	  

7. Would there still be incentives for precaution if firms would take out insurance to 
guard against future liability for soil pollution? Or would the existence of insurance 
make the polluter careless?   

 
 

 


