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JUS5851 – International Investment Law 

The language of examination for this course is English: students may answer in English ONLY, 
answers in any other language than English will be given a F (F for fail). 
 

I 

Explain the concept of indirect expropriation, and give a brief account of the main considerations 

that distinguish a bona fide regulatory measure from indirect expropriation. 

II 

In 2007 the Norwegian oil company Fast Exploraration entered into an oil exploration and production 

contract with the small state Ruritania. Ruritania is a poor country of only about 1 million people, 

known for its natural beauty and a small but developing tourist industry. Especially the country's 

short coastline is famous for its white, unspoilt beaches and lush vegetation.  

According to the contract, the company was given exclusive rights to explore the whole continental 

shelf outside the country's coastline, and to develop any prospective oil or gas reserves that might be 

found. The latter was subject to a future production license being granted by the government. The 

company had however been given strong assurances by the government that this was merely a 

formality and that a production license would be granted, provided that the oil could be produced in 

a safe and secure manner without harm to health and the environment. It also undertook certain 

minimum commitments regarding the exploration work to be undertaken. Inter alia it should 

perform full scale seismic exploration of certain more closely defined areas and drill a minimum of 

four exploration wells. This amounted to a minimum investment of about 100 MUSD.  

Oil was discovered not far outside the Ruritanian coast after the exploration program had almost run 

its course and was nearing the end. The discovery of oil caused uproar among the Ruritanian public. 

The tourist industry, aided by both local and international environmental groups, voiced strong 

opposition against a producing oil field just outside the unspoilt Ruritanian coastline. As a response, 

the oil company commissioned an independent impact assessment from a respected international 

consultancy firm, which concluded that producing the oil did not pose any particular environmental 

risks. Since the field was so close to shore, it would even be possible to produce the oil by using 

almost entirely subsea installations, which both meant that the environmental risk could be reduced, 

and that there would be no visible surface installations in the vicinity of the beaches.  
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The sitting government strongly supported the plans to develop the oil field, and turn Ruritania into 

another "haven of welfare capitalism" as they called it. This did not persuade the environmental 

lobby and the public opposition led by the tourist industry however. With reference to the 

Deepwater Horizon accident in the Gulf of Mexico the message was hammered into the public that 

oil production always posed a risk, no matter what safety measures were taken. In elections in 2014, 

the government was ousted from office and a new government was elected based on its outspoken 

desire to ban all oil production in Ruritanian waters "for all eternity." Soon after, a new law was 

enacted which put a ban on all oil exploration and production activities on the Ruritanian continental 

shelf.  

Fast Exploration nevertheless went ahead with its plans, and applied for a production license on the 

basis of a development plan that was confirmed by independent consultants to be state of the art 

and based on the newest and most advanced technology available, with only negligible risk to the 

environment. The license application was nevertheless summarily rejected by the government, with 

reference to the ban.  

After a six month period of unsuccessful consultations and negotiation with the government, the 

company has presented a claim before international arbitration based on the bilateral investment 

treaty between Norway and Ruritania (see attachment), demanding compensation for its losses. The 

parties are in agreement that Fast Exploration is an investor within the terms of the agreement, but 

counsel for Ruritania argues that the company has not made an investment in Ruritania, as it it does 

not possess any physical property or other tangible interests in Ruritania that could properly be 

deemed an investment. Furthermore, the contract contains an exclusive jurisdiction clause, saying 

that all disputes under the contract should be submitted to the Ruritanian courts. Ruritania therefore 

disputes that there is arbitral jurisdiction under the treaty. Fast Exploration on the other hand 

maintains that the treaty provides a separate basis of jurisdiction irrespective of the contractual 

jurisdiction clause, and that the government's ban of petroleum activities and subsequent refusal to 

grant a production license constitutes an indirect expropriation of its investments in Ruritania in 

accordance with article 6 of the BIT.  

Write a legal opinion where you analyze and answer the following questions: 

1) Does the arbitral tribunal have jurisdiction over the dispute? 

2) Assuming that there is a basis of jurisdiction, is Fast Exploration entitled to compensation? 

 
Both part I and II shall be answered. Part II will count for about 2/3 in the assessment. 
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*** 
 

The result of the exams will be announced on Friday 20 June, at 15.00 hours. You can check the results in the 

StudWeb, or by contacting the Information Centre, phone 22 85 95 00.  

After the exam results are announced, candidates have the right to be informed of the grounds for the result as 

long as a request is made within one week of the announcement. The names and contact information of the 

examiners can be found on the Faculty’s website, or by contacting the Information Centre. The deadline for 

appeal is three weeks after the announcement of the results. 

 

Oslo, 30.05.2014 

 

 

Attachment: 

Relevant provisions of the bilateral investment treaty between Norway and Ruritania 
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Attachment 

Relevant provisions of the bilateral investment treaty between Norway and Ruritania 

 

Article 1  

Definitions 

For the purpose of this Agreement:  

(…) 

(2) "investment" means any kind of asset, provided that the investment has been made in 

accordance with the laws and regulations of the other Contracting Party, and shall include 

in particular, though not exclusively:  

(a) movable and immovable property and any other property rights such as mortgages, liens 

or pledges;  

(b) shares, debentures or any other kinds of participation in companies;  

(c) claims to money or to any performance having an economic value;  

(d) intellectual and industrial property rights, including copyrights, patents, trademarks, 

trade names, technical processes, know-how and goodwill;  

(e) concessions conferred by law or under contract, including concessions to search for, 

extract or exploit natural resources.  

(…) 

Article 6  

Expropriation and compensation  

(1) Neither Contracting Party shall take any measure depriving, directly or indirectly, an 

investor of the other Contracting Party of an investment unless the following conditions 

are complied with:  

(a) the measure is taken in the public or national interest and under due process of law;  

(b) the measure is not discriminatory;  

(c) the measure is accompanied by provisions for the payment of prompt, adequate and 

effective compensation.  
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Article 8  

Disputes between an investor of one contracting party and the other contracting party  

1. Disputes between an investor of one Contracting Party and the other Contracting Party 

arising in connection with an investment in its territory and concerning the consequences 

of the non-implementation, or of the incorrect implementation of the obligations under 

this Agreement shall, to the extent possible, be settled amicably.  

2. If such a dispute has not been amicably settled within a period of six months from written 

notification of a claim, it may be submitted by either party to the dispute:  

- either to the competent tribunal of the Contracting party in whose territory the 

investment was made; or  

- an ad hoc arbitration tribunal established under the arbitration rules of the United 

Nations Commission on International Trade Law (UNCITRAL)  

 
        

 

 

 


