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Question 1

One of the innovative elements of the EU-Canada Comprehensive Economic and Trade Agreement
(CETA) is the provision on so called ‘fair and equitable treatment’ and ‘full protection and security’ in
article 8.10 (see text attached).

Compare and discuss how this formulation of the standard relates to the interpretation and
development of the fair and equitable treatment standard by arbitral practice under BITs and other
investment treaties to date.

 

Question 2

We are in the year 2022, and CETA has entered into force. The Canadian company Energex in 2017
made an investment in the last remaining coal fired power plants in the EU-country of Ruritania. The
investment was part of a scheme whereby previously state owned power plants where privatized and
modernized with new technology. The power plants are now state of the art, with modern cleaning
technology filtering out around 80 % of CO2 emissions, and operating under 30 year concessions
running until 2047. Prior to making its investments the company got assurances from the then sitting
government that it was “committed to cleansed coal fired power as the solution for Ruritanias energy
future.” In connection with its investment, Energex also entered into a long term power purchase
agreement with the state owned electricity company of Ruritania – Rurenco, whereby Rurenco
committed to buy a certain amount of future energy production at a fixed price during the first 15
years of the concession period, in practice ensuring recovery of the initial investment with a modest
profit of 7 % over the first 15 years.     

A new government has now come to power in Ruritania. As part of its policy to phase out fossil fuels
and at the same time boost the government’s fiscal revenues, the government has just announced that
it will impose a special climate tax on all coal fired power plants. The tax means that Energex will
only recover a more modest profit of 2 % on the sole basis of the power purchase agreement with
Rurenco. As it turns out, Energex has however been able to produce and sell a surplus of energy in
the free market over and above the amount guaranteed by Rurenco, ensuring that with future
capacity and sales remaining stable, Energex can in fact expect to recover its investment with a profit
of approximately 7 % over the first 15 years. Without the tax Energex could however have expected
profits of around 25% in addition to recovery of its initial investment during the first 15 years.



a. Discuss whether the new climate tax constitutes a breach of the fair and equitable treatment
standard in CETA article 8.10. 
 

b. Assume that Energex instead is able to rely on an investment treaty with an older
formulation of the fair and equitable treatment clause, similar to that in the Norwegian
draft model treaty from 2015 (see text attached), and discuss whether this would make any
difference for a claim.

 

 

CETA Article 8.10

1. Each Party shall accord in its territory to covered investments of the other Party and to investors
with respect to their covered investments fair and equitable treatment and full protection and
security in accordance with paragraphs 2 through 7.

2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1 if a
measure or series of measures constitutes:

(a) denial of justice in criminal, civil or administrative proceedings;

(b) fundamental breach of due process, including a fundamental breach of transparency, in
judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious
belief;

(e) abusive treatment of investors, such as coercion, duress and harassment; or

(f) a breach of any further elements of the fair and equitable treatment obligation adopted by
the Parties in accordance with paragraph 3 of this Article.

 

3. The Parties shall regularly, or upon request of a Party, review the content of the obligation to
provide fair and equitable treatment. The Committee on Services and Investment, established under
Article 26.2.1(b) (Specialised committees), may develop recommendations in this regard and submit
them to the CETA Joint Committee for decision.

4. When applying the above fair and equitable treatment obligation, the Tribunal may take into
account whether a Party made a specific representation to an investor to induce a covered
investment, that created a legitimate expectation, and upon which the investor relied in deciding to
make or maintain the covered investment, but that the Party subsequently frustrated.

5. For greater certainty, "full protection and security" refers to the Party's obligations relating to the
physical security of investors and covered investments.

6. For greater certainty, a breach of another provision of this Agreement, or of a separate
international agreement does not establish a breach of this Article.

7. For greater certainty, the fact that a measure breaches domestic law does not, in and of itself,
establish a breach of this Article. In order to ascertain whether the measure breaches this Article, the
Tribunal must consider whether a Party has acted inconsistently with the obligations in paragraph 1.

 

Norwegian Draft Model Agreement, Article 5



Each Party shall accord to investors of the other Party, and their investments treatment in accordance
with customary international law, including fair and equitable treatment and full protection and
security.


