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International investment law as a legal 

process: main components 

• The concept of a legal regime and 

international investment law 

• Main regime characteristics of international 

investment law: 

– Fragmented treaty basis and structure – the BIT 

network 

– Distinct arbitral process relying on municipal law 

recognition and enforcement 

– Rule creation through interaction between 

bilateral treaty making and arbitral practice  

 

 



The arbitral process: two parallel 

regimes 
• The 1958 New York Convention 

– Common reference to ad hoc, UNCITRAL, SCC, ICC, LCIA, ICSID 

additional facility etc 

– Recognition and enforcement in accordance with ordinary 

practices of international commercial arbitration 

– Governed and supervised by municipal law and courts 

• The 1965 ICSID Convention 

– Permanent secretariat and agency of the World Bank 

– Self contained arbitral procedure based on the modality of 

international commercial arbitration 

– Limited to disputes between states and nationals of another state 

arising out of an investment 

– Requires recognition and enforcement of awards as a final court 

judgment in all member states, cf. ICSID art 54 (cf Lov 8. juni 1967 

nr 3)   



The arbitral process (cont.): main 

characteristics 

• “Ad hoc” tribunals 

• Jurisdiction based on mutual consent 

– ICSID article 25 

– The NY Convention article II  

• The mutual consent requirement applied to 

investment treaty arbitration: the notion of an 

imagined contract 

– Offer and acceptance model 



Bilateral Investment Treaties (BITs): 

common structure of protection 
• Limitation of scope (the notions of ’investor’ and ’investment’) 

• Common substantive standards of protection (i.e. post-

admission) 

– Non-discrimination (national and most favoured nation treatment) 

– Minimum standard of treatment (fair and equitable treatment and full 

protection and security) 

– Prohibition of expropration without full compensation  

– Freedom of transfer, key personnel etc  

• Other provisions  

– Performance requirements, right to regulate, exceptions in case of national 

emergencies etc 

• Provision for investor-state arbitration 

– Procedure, transparency etc 



Interpretation and sources: principles 

of treaty interpretation 

• Starting point: the Vienna convention article 31:  
– (1) “A treaty shall be interpreted in good faith in accordance with 

the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose” 

– (4) “A special meaning shall be given to a term if it is established 

that the parties so intended” 

• The significance of common standards and international 

customary law  

• The significance of object and purpose in the 

interpretation of BITs 

• Statements of interpretation: particular treaty 

mechanisms (e.g. the NAFTA Free Trade Commission) 



Interpretation and sources (cont.): 

arbitral practice as a source of law 

• Pros and cons? 

• The status quo – no doctrine of precedent 

but development of the law through cases 

• The notion of a consistent case law as 

persuasive precedent  

• The notion of legitimate expectations as a 

basis for relying on previous cases (cf 

Saipem v Bangladesh) 



Interpretation and sources (cont.): 

customary law and general principles 

• In principle ordinary doctrine of sources apply – ICJ 

statute art 38 

• Express reference to customary law e.g. in relation 

to expropriation and fair and equitable treatment 

– Relationship between customary law and arbitral practice 

• Relevance of customary law in the absence of 

express reference? 



BITs and development of international 

customary law 
• Two questions: customary law inside and outside the BIT 

system 

• Two modalities of applicability of customary law outside BITs 

– Inter-state claims (diplomatic protection) 

– Contractual arbitrations and other instances of individual access to 

international courts (ECHR, first additional protocol art 1) 

– Application of international law by national courts 

 

• The problem: How far can BIT practice based on voluntary 

accession be seen to develop international customary law? 



The scope and applicability of BIT 

protection: key concepts 

• The notion of ‘investor’ and the requirement of 

foreign nationality 

 

• The notion of ‘investment’  

 

• Temporal applicability; limitations on applicability in 

time 

– Usually both existing and new investments are covered 

– But only claims arising subsequent to entry into force 



The Notion of ’Investor’ 

• Nationality requirement 

• Underlying justification of a foreign nationality requirement – 

why should foreign investors receive more favourable 

treatment? 

– The home state’s interests 

– Vulnerability and lack of embeddedness in/allegiance to the host 

state society and political process 

– Pragmatic economic interests – the rationale of facilitating foreign 

investment 

• Relationship of BITs to principles of non-discrimination under 

municipal law or the EU and ECHR?  
– Cf. James and others v UK 

 

 

 



  

 “[N]on-nationals are more vulnerable to domestic legislation: unlike 

nationals, they will generally have played no part in the election or 

designation of its authors nor have been consulted on its adoption (…) 

although a taking of property must always be effected in the public 

interest, different considerations may apply to nationals and non-

nationals and there may well be legitimate reason for requiring 

nationals to bear a greater burden in the public interest than non-

nationals.” 

  James and others v UK (ECHR Series A98 (1986), para 63) 

 



The notion of investor (cont.): the 

formal requirements 

• Individuals 

– Nationality under the home state’s law 

– Exclusion in case of dual nationality in the host state 

– No requirement of genuine link unless specifically provided 

for (e.g. Feldman v Mexico, Siag v Egypt) 

• Companies 

– Incorporation and/or seat 

– No requirement of control or genuine economic activity in 

the home state unless specifically provided for (e.g. Tokios 

Tokeles v Ukraine, Saluka v Czech Republic) 

– Foreign control as an alternative criterion in case of locally 

incorporated companies – cf ICSID art 25 (2)  



The notion of investment 

• Defines the forms of engagement covered by 

investment protection 

 

• Relation to the object and purpose of BITs and the 

type of risks meant to be covered  

 

• Two distinct functional consequences 

– Determines the scope of jurisdiction 

– But also works as a substantive criterion e.g. in relation to 

expropriation, compare the term property or possession in 

constitutional law (e.g. in Norway, Grl § 105)  



The notion of investment (cont.): the 

treaty basis 

• ICSID article 25 

– Jurisdiction of ICSID limited to ’any legal dispute arising 

directly out of an investment’ 

– Not defined in the ICSID-convention – broad term according 

to the preparatory works 

• Investment as limitation of scope of BITs -

’investment in the territory of the other contracting 

party’ 

• Commonly defined to include ’any asset’  
 



The term "investment" means any kind of asset invested in the territory of one 

Contracting Party in accordance with its laws and regulations by an investor of the 

other Contracting Party and includes in particular:   

a) Movable and immovable property, related property rights such as mortgages as 

well as leases;   

b) Shares, stocks, bonds and any other forms of participation in companies or 

enterprises;   

c) Claims to money which has been used to create an economic value or claims to 

any performance under contract having an economic value;   

d) Intellectual property rights as well as technology, know-how and good-will;   

e) Rights, conferred by law or under contract, to undertake any commercial activity, 

including the rights to search for, or the cultivation, extraction or exploitation of 

natural resources.  

 Norway-Russia BIT (1995) art 1 

 



The notion of investment (cont.): 

interpretation in arbitral practice 
• The general issue: does the term investment in itself have an 

inherent, limited meaning? 

• The distinction towards ‘ordinary commercial transactions’ 

• The four Salini-criteria 

– (i) ’Contribution,’ (ii) ’duration of performance’ (iii) ’participation in 

the risks of the transaction, and (iv) ’contribution to the economic 

development of the host state 

• Homework: Read and compare the decisions in Salini v 

Morocco and Malaysian Historical Salvators v Malaysia (both 

the Decision on jurisdiction (2007) and the Decision on 

annulment, 2009) to be found at http://italaw.com/  

 

http://italaw.com/

