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Expropriation – overview  

• Taking, deprivation or destruction of property rights 

by the state 

• Roots in customary international law, human rights 

and constitutional law – complex relationship 

between BIT-standards and general principles 

• Four general issues: 

– What conditions apply for an expropriation to be legal? 

– What kind of interests are protected? 

– When does a taking occur? 

– What amount of compensation is required? 

 



The right to expropriate 

• Generally recognised that states have a right to 

expropriate foreign property in their territory – 

subject to conditions 

• The principle of permanent sovereignty as jus 

cogens – the notion of internal authority as 

something constant and inalienable 

• Can the state restrict its right to expropriate? 

– The question of stabilization clauses 



The right to expropriate (cont.) – 

conditions of legality 

• Generally recognised that expropriation is 

legal, subject to certain conditions: 

– It must be for a public purpose 

– Non-discriminatory and subject to due process 

– Must be accompanied by compensation 

 

• Subject to specification and interpretation in 

individual BITs 



Protected rights/interests 

• As a human right, constitutional right and 

customary international principle – generally 

relating to property  

• ‘Investment’ as the key concept in BITs 

– Uniform concept? 

– General ‘property standard’ or subject to 

(potentially open ended) definition in individual 

BITs? 

– Cf the US Model BIT (2012) 

http://www.ustr.gov/sites/default/files/BIT text for ACIEP Meeting.pdf


Protected rights/interests (cont.) – 

some examples 

• All tangible and intangible property rights and 

connected rights/interests (e.g. technology, 

knowhow)  

• Some ‘problematic’ rights: 

– Contracts, concessions, permits 

– Goodwill, market position, knowledge 

– The need for a qualifying criterion 

• The concept of legitimate expectations 

– Commitment of capital as a qualifying criterion 

– Cf the Salini-criteria? 



Different forms of expropriation  

• Direct or ‘formal’ expropriation 

• Indirect expropriation  
– Measures ‘tantamount’ or ‘equivalent’ to expropriation or 

having ‘similar effects’ 

• Creeping expropriation 

• ‘Deprivation’ or ‘taking’ as alternative criteria 

covering both direct and indirect expropriation (cf the 

ECHR, 1. Protocol, art 1)  



Indirect expropriation – the general ‘takings’ 

standard 

• Main principle – a measure leaving the investor in 

possession constitutes a taking if it is ‘equivalent’ or 

‘similar in effect’ to an expropriation  

• Two doctrines: 

– The ‘sole effects’ doctrine  

– Purpose oriented approach 

• Substantial deprivation as a required but not 

sufficient criterion? 

– The problem of assessing purpose or intention,  

– But purpose is relevant in certain circumstances, e.g. in 

relation to harmful activity 



Indirect expropriation – distinguishing a 

‘taking’ from bona fide regulation 

• The ‘police powers’ principle – general and non-

discriminatory regulation does not constitute 

expropriation, subject however to: 

– The concept of legitimate expectations 

– The concept of proportionality and the notion of an 

‘individual and excessive burden’ (Cf the Tecmed case) 

• The concept of proportionality and the margin of 

appreciation (Tecmed, Methanex) 



Compensation (cont.) – some 

fundamental concerns 

• Practicability of social policies relating to 

redistribution of wealth or nationalization may require 

less than full compensation 

– Should foreign investors be exempt from such policies?  

– Permanent sovereignty over natural resources 

• Relevance of human rights and international 

environmental law – cf the fair balance rule under 

the ECHR 



The Compensation Standard 

• Common BIT-standard – ”prompt, adequate and 

effective” but sometimes ”just” or ”fair” – is there a 

common standard? 

• Appropriate or just compensation as the current 

customary principle – usually means ’prompt, 

adequate and effective’ 

– Fair market value 

– Paid without delay 

– In a freely convertible currency 

• But room for a principle of proportionality/fair balance 

approach in special circumstances? 


