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Investment Treaty Arbitration: Overview 

• State-state vs investor-state 

• Individual and direct access to international arbitration as a key 

element of investment treaty protection 

– Enforceability 

– Individualization of claims 

– Depoliticization of disputes 

• Arbitration framework and procedure based on international 

commercial arbitration 

– International process detached from the host state law 

– Awards enforceable under municipal legal systems 

– Two alternative arbitral regimes designed at the outset for contractual 

disputes 
• The ICSID Convention (1965)  

• The New York Convention (1958) 



Some key concepts 

• Jurisdiction 

• Admissibility 

• Merits 

 

 Specifically about the distinction between jurisdiction and 

merits 

 Consent as the main jurisdictional requirement  



The ICSID Convention: Jurisdictional 

Requirements 
• ICSID article 25 (1) 

 “The jurisdiction of the Centre shall extend to any legal dispute arising 

directly out of an investment, between a Contracting State (or any 

constituent subdivision or agency of a Contracting State designated to the 

Centre by that State) and a national of another Contracting State, which 

the parties to the dispute consent in writing to submit to the Centre. When 

the parties have given their consent, no party may withdraw its consent 

unilaterally.” 

• Four basic requirements 

– Consent to the Convention – i.e. both the host state and the home state 

must be parties to the convention 

– Consent in respect of the individual dispute – ”consent in writing” 

– ”Legal dispute” 

– ”Arising directly out of an investment” 

• Three types of consent 



Arbitral Powers and Applicable Law: 

ICSID Art 42  
• General concepts of ICA must be deemed to apply – e.g. 

competence competence, severability etc 

• Special provision on the applicable law – art 42 

 “The Tribunal shall decide a dispute in accordance with such rules of law 

as may be agreed by the parties. In the absence of such agreement, the 

Tribunal shall apply the law of the Contracting State party to the dispute 

(including its rules on the conflict of laws) and such rules of international 

law as may be applicable.” 

 

 In other words – party autonomy as the main rule 

 In the absence of a choice of law – the host state law and international law 

 How far does party autonomy reach? 



Enforcement under the ICSID 

Convention – Articles 53-55 
• Obligation to recognise the award as binding without exceptions 

unless provided for in the Convention itself – Art 53 

– Also applies to the home state – cf Art 27  

 

• Obligation upon each member state to recognise and enforce 

the award under its own legal system – Art 54 

 

• Continued application of applicable principles of state immunity 

against execution – Art 55 

 

• Implemented in Norwegian law through the Investment 

Disputes Act (Investeringstvistloven) 8 June 1967 no 3   

http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap04.htm
http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap02.htm
http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap04.htm
http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap04.htm
http://www.lovdata.no/all/hl-19670608-003.html
http://www.lovdata.no/all/hl-19670608-003.html


The Annulment Procedure under ICSID 

art 52  
• Separate annulment procedure – replaces power of national 

courts to rely on exceptions under the NY Convention art V 

 

• Grounds of annulment – art 52 (1) 

a) Tribunal not properly constituted 

b) Manifest excess of powers 

c) Corruption of a member of the tribunal 

d) Departure from a fundamental rule of procedure 

e) Failure to state reasons 

 

• Constitution and powers of the Annulment Committee – art 52 

(3) 

http://icsid.worldbank.org/ICSID/ICSID/RulesMain.jsp
http://icsid.worldbank.org/ICSID/ICSID/RulesMain.jsp


Jurisdiction and Enforcement under 

the New York Convention 

• Jurisdiction – article II: “agreement in writing (...) in 

respect of a defined legal relationship” 

• Awards enforceable under municipal law in all 

member states but subject to exceptions in Article V 

• Subject to principles of state immunity against 

execution (similar to the ICSID Convention) 

 

 

http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf


Investment Treaty Arbitration and the 

’Mutual Consent’ Requirement 

• ICSID art 25 / NY Conv art II 

• Three types of consent 

• ’Offer and acceptance’ model developed in arbitral 

practice 

– General assumption under ICSID – see AAPL v. Sri 

Lanka(1990) 

– More problematic but also generally accepted under the NY 

Convention  

– Depends on interpretation of the individual treaty clause 

whether it constitutes a standing offer   

http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap02.htm
http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf


Jurisdiction based on MFN clauses 

• The basic issue: can an MFN-clause create a basis 

of arbitral jurisdiction by incorporating the dispute 

resolution provision from another treaty? 

• The applicable rule: ejusdem generis and concrete 

interpretation of the applicable MFN-clause 

– In practice: does treatment encompass dispute settlement? 

• Fundamental concerns: 

– Natural distinction between substantive treatment and 

dispute settlement? 

– The practical significance of dispute settlement as an 

investor right 

– The consent requirement  

 

 



MFN clauses (cont.) 

• Two seemingly contradictory schools in arbitral practice: 

– The Maffezini approach – MFN does apply to dispute settlement 

– The Salini/Plama/Telenor approach – MFN does not apply to dispute 

settlement 

• Reconciliation based on subject matter limitation (ejusdem 

generis)? 

– An MFN clause does not create jurisdiction over a subject matter not 

already subject to jurisdiction 

– But if subject matter jurisdiction already exists – it may incorporate more 

favourable conditions of admissibility 

• Not necessarily conclusive – certain admissibility requirements 

may be fundamental policy conditions of consent (e.g. 

exhaustion of local remedies?) 



Other common jurisdictional 

requirements 

• The claimant must constitute an ’investor’ 

 

• The claim must arise directly out of and concern an 

’investment’ 

 

• Limitation of subject matter jurisdiction to treaty 

claims in some treaties 

 

• Admissibility – exhaustion of remedies etc 

 



The Notion of ’Investor’ and 

’Investment’ 

• The notion of ’investor’ – nationality requirement 

(jurisdiction ratione personae) 

– ICSID article 25  

– Definition of investor in the relevant BIT  

• The notion of ’investment’ – double subject matter 

requirement (jurisdiction ratione materiae) 
– ICSID art 25 - ’any legal dispute arising directly out of an 

investment’ 

– ’investment in the territory of’ as an inherent limitation of the BIT 

scope of reference 



Additional limitation of subject matter 

jurisdiction 
• Depends on the wording of the treaty reference to arbitration – 

two main kinds of clauses 

– ’Any dispute concerning an investment’ 

– ’Disputes concerning a breach of this treaty’  

 

• Distinction in arbitral practice between ’treaty claims’ and 

’contract claims’ 

– The significance of ’umbrella clauses’ 

 

• More specific definition of covered claims in certain treaties 

– Limitation to certain clauses only, e.g. expropriation 

– Limitation to treaty claims, and claims based on an ’investment 

authorization’ or ’investment contract’ 

 



Admissibility requirements – 

exhaustion of local remedies 
• General requirement before exercise of diplomatic protection 

under general international law – also common requirement in 

HR 

• Generally no requirement under ICSID but may be required by 

host state as a condition of its consent – cf article 26 
 “Consent of the parties to arbitration under this Convention shall, unless otherwise 

stated, be deemed consent to such arbitration to the exclusion of any other remedy. A 

Contracting State may require the exhaustion of local administrative or judicial 

remedies as a condition of its consent to arbitration under this Convention.” 

• Generally no requirement under BITs – arbitration usually 

stipulated as alternative to municipal court litigation 

– May nevertheless be an implicit substantive requirement 

• ’Fork in the road’ clauses  



Applicable Law 

• Relationship between ICSID article 42 and the treaty 

standards? 

 

• Application of other rules and principles of 

international law – e.g. human rights, protection of 

the environment? 

 

• Relationship between the treaty standards and the 

municipal law of the host state? 

 



The Relationship between the Rights 

of the Investor and the Home State 
• Fundamental issue: is or is the investor made into a subject of 

international law? 

– The distinction between ’direct’ or ’derivative’ rights 

• Not only a theoretical issue – can the home state enter into a 

political compromise with the host state to waive the rights of 

the investor? 

– Cf the Joint Interpretative Statement of the NAFTA Free Trade 

Commission (Mondev v US, Pope & Talbot v Canada) 

• Significance of the ’contract’ construction – the investor’s 

acceptance of the state’s offer as the basic criterion? 



Reading until next time 

• SGS v Pakistan (Decision on jurisdiction, 2003) 

• SGS v Philippines (Decision on jurisdiction, 2004) 

 

(both available at http//:italaw.com)  

 


