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This outline is aimed at identifying relevant issues to be discussed and some guidance on how to address them. 
It does not provide any definitive answer.  
 
General approach to answer exam questions: 

- Substantiate your answer based on relevant international instruments, case-law and practice 
- Address main arguments, even those against your client’s or your views 

 
Q.2. Identify and discuss those provisions/clauses of many current investment treaties and State-
investors contracts which limit the ability of host States to introduce or enforce domestic regulations in 
the areas of human rights and environmental protection  
 
Provisions of international investment treaties  

 Those providing for ‘indirect expropriation’ or measures tantamount to expropriation, as interpreted by 
many arbitral tribunals.  

o Note that prohibition of expropriation also exists under CIL 
o Key issue: Define the line btw. indirect expropriation and State’s power to adopt general regulatory 

measures:  
 Several strands of case law:  

 One strand: the purpose is important; so, if it's a public purpose, falling within the police 
power of the State, the measure does not amount to indirect expropriation.  

 A measure adopted for a public purpose, not discriminatory and taken in 
absence of specific commitments to the foreign investor was deemed as not 
constituting an expropriation (Methanex v. US, 3 Aug. 2005).  

 General regulations that are ‘commonly accepted as within the police powers 
of States” does not constitute an expropriation (Saluka v. Czech Republic, 17 
March 2006).  

 Asian Agricultural Prodcut Ltd. V Sri Lanka (ICSD, 1990): endorsing the 
principle of systemic interpretation of BITs according to Art. 31.3.c. of VCLT  



 

 Another strand of case law: even if a general regulatory measure seeks a public purpose and falls 
within the police powers of the State, it may constitute expropriation.  

 Santa Elena v. Costa Rica, ICSD 2000, para. 72: int’l source of the obligation 
to protect the environment makes no difference.    

 In Azurix v. Argentina, Tribunal found the criterion of bona fide regulation 
within the accepted police powers of the State insufficient and contradictory 
(Azurix v. Argentina, paras. 189, 195). It said that in addition, there had to be 
a reasonable relationship of proportionality btw. the means employed and the 
aim sought to be realized. This proportionality would be lacking if the person 
concerned “bears an individual and excessive burden” (para. 311).  

 LG&E v. Argentina also included a proportionality requirement (paras. 189, 
195)    

 

 Legitimate expectations as a component of the fair and equitable treatment standard (pp. 145 et seq.) and 
of the concept of indirect expropriation, both often provided for in investment treaties.  

o “These expectations may be created not only by explicit undertakings in contracts, but also by 
undertakings of a more general nature. The legal framework provided by the host state at the time of 
the investment will be an important source of expectations in the part of the investor.” Dolzer and 
Schreuer, at 115. 

 Views differ on the extent of the power of the State to regulate 

 “Changes to general legislation, in the absence of specific stabilization promises to the 
foreign investor, reflect a legitimate exercise of the host state’s governmental powers,” 
compatible with the investors’ legitimate expectations under a BIT fair and equitable 
treatment standard (Total v. Argentina, Decision on Liability, 27 Dec. 2010).  

 But see above case law.  
 
 



 

Re. State-investor contracts  

 Contractual stabilization clauses sometimes are crafted in a way that interfere with the State’s bona fide 
efforts to introduce or implement laws, regulations or policies in a non-discriminatory manner in order to 
meet its obligations in these fields (Former Special Representative of the UN Secretary-General on the 
issue of human rights and transnational corporations and other business enterprises, John Ruggie) 

 
How this situation can be addressed, both at the negotiation and post-agreement stages?  
 
Pre-agreement stage: 

 Inter-State investment treaties:   
o “Includ(ing) specific language aimed at making it clear that the investment promotion and liberalization 

objectives of IIAs must not be pursued at the expense of other key public policy goals.” Means to do this:  
 (1) by including human rights treaties within the investment treaty’s general provisions on governing or 

applicable law (eg, ‘any relevant rules of international law applicable’); In other words, including saving 
clauses. Example of a general saving clause: Energy Charter Treaty, Art. 24. NAFTA, Art. 104. 

 (2) through the incorporation of specific human rights-based provisions into the investment agreement 
itself.  

 State-investor contracts  
o 4. “Contractual stabilization clauses, if used, should be carefully drafted so that any protections for investors 

against future changes in law do not interfere with the State’s bona fide efforts to implement laws, regulations 
or policies in a non-discriminatory manner in order to meet its human rights obligations.” (Former Special 
Representative of the Secretary-General on the issue of human rights and transnational corporations and 
other business enterprises, John Ruggie (2011), Principles for responsible contracts: integrating the 
management of human rights risks into State-investor contract negotiations: guidance for negotiators)  

o By conducting a human rights audit at the time of the negotiation of the state-investor contract which would 
lead to “a better definition of the legitimate expectations of the investor” (Simma, FOREIGN INVESTMENT 
ARBITRATION: A PLACE FOR HUMAN RIGHTS, International and Comparative Law Quarterly,July 2011, at 
594-596)   

 



 

Post-agreement stage, particularly regarding BITs:  

 Through systemic interpretation based on Art. 31(3)(c) of VCL.  

 Drawback: leave significant discretion to arbitrators.  

 
 
Q1: Discuss the question of direct obligations, under international law, of transnational corporations: the main 
approaches in international practice and recent developments, particularly in international investment law.  
 
Two main approaches in international practice and scholarship to the question of direct obligations 
under international law of transnational corporations   
The traditional approach begins from the premise that corporations of municipal law do not have international 
legal personality (Muchlinski, ‘Corporations in International Law,’ para. 6). 
 
The more recent, policy oriented approach posits that corporations can have direct duties and rights under int’l 
law. Arguments:  

 Multinational corporations are participants in the process of international law. They make claims across 
State lines with the aim of maximizing certain values such as, for example, fairness and predictability in 
international business transactions (Higgins 50).  

 (T)he actions of these non-State actors result in real legal consequences at the international level. … 
What matters is → effectiveness (see e.g. Clapham [2006] 80).”  

 
International law arguments for the view that there is no legal impossibility for direct duties under int’l law: 

 Corporations have been granted rights by treaty law as regards their claims for protection against 
injuries to their investments in host countries (see Muchlinski in EPIL) 

 “There is some authority in international arbitral jurisprudence for the view that an investment agreement 
between a State and a foreign corporation is an international contract subject to international law (see 
Texaco Arbitration [1978]). This has been read as acknowledging at least a qualified international legal 
personality for the foreign corporation.” (Muchlinski, Para. 7) 



 

 There is precedent and consensus that corporations are bound by the prohibition of int’l crimes  
 
The approach of int’l investment treaties on this matter  
They do not impose direct obligations under int’l law on investors  
 
Direct obligations under fields of int’l law other than int’l investment law:  

 Treaty law:  
“A binding int’l convention has been adopted only in one area of corporate responsibility, namely the OECD 
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions of 1997. In 
other areas, there are only soft law instruments. (Muchlinski, ‘Corporations in International Law,’ para. 16). 
 

 Customary int’l law 
There is precedent and consensus that transnational corporations are bound by the prohibition of international 
crimes  
 
Views differ on whether they have direct human rights obligations under int’l law regarding human rights 
violations which do not constitute int’l crimes 

 Recent view: Ruggie, former UN Special Representative on the Issue of Human Rights and Transnational 
Corporations and other Business Enterprises: corporations have a responsibility to respect human rights. 
Responsibility understood as a “social norm, not a legal duty.  Duty to act with due diligence. Args.  

 State of int’l law: apart from int’l crimes, they have no direct legal obligations.  
 
Direct obligations of TNCs under international environmental law  
“At present there are no detailed international rules or procedures for the environmental regulation of 
corporations. There exist only a number of international instruments that create non-binding commitments for 
corporations in this field (Muchlinski, para. 43) 
 



 

 
Broader thoughts:  
Several scholars and practitioners:  

 question the difference “in the legal status of rules protecting corporate investors as compared to those 
emergent rules requiring corporate responsibility.” (e.g. Muchlinski, ‘Corporations in International Law,’ 
para. 52) 

 suggest the inclusion of binding rules on corporate responsibility, and home country responsibility in IIAs, 
so as to rebalance the distribution of rights and responsibilities thereunder. (Muchlinski, ‘Corporations in 
International Law,’ para. 52; International Institute for Sustainable Development) 

 
 
 
 
 

 


