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Mock Exam– International Investment Law 

Spring 2014 

Question 1: Case Scenario (50 per cent) 

A case scenario concerning the company TOWID and the state Uluz is set out in Appendix 1. 

Answer TWO of the four following sub-questions:  

a) Is the corporation TOWID an investor under the United Kingdom-Uluz bilateral investment 

treaty? 

b) Does the Women’s Act 2008 violate the principle of national treatment (on the grounds that 

it was easier for domestic investors to conform to the new rule)? 

c) Does the Women’s Act 2008 violate the most-favoured nation principle (since the 

investment treaty between Uluz and China explicitly exempts Chinese companies from any 

performance requirement)? 
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d) Does the Women’s Act 2008 violate the fair and equitable treatment principle (particularly 

as it made the operation of TOWID’s business model unworkable)? 

Question 2: Essay (50 per cent) 

International investment treaties rarely contain requirements that a company exhaust domestic 

remedies in the host state. Answer ONE of the following two essay questions: 

a) Can an investor rely on the Most-Favoured Nation clause in a bilateral investment treaty to 

avoid a requirement in the treaty to exhaust domestic remedies? Such a claim would be based 

on the fact that the state has signed other bilateral investment treaties which do not contain 

clauses requiring the exhaustion of domestic remedies. 

b) Should investors be required to exhaust domestic remedies before proceeding to 

international investment arbitration? 

*** 

Appendix 1. Case Scenario 

In 2005, The Only Way is Down (TOWID) was incorporated in the State of Uluz as a limited 

liability public company. The company’s directors did not seek listing on any stock exchange. 

The company’s shares were owned by two Uluz nationals (Mr. Madlingozi and Mr. Asad) and 

two British Nationals (Mr. MacDonald and Mr. Jennings). The Uluz nationals each held 26 

percent of the shares and the British nationals held 24 per cent each. All four men sat on the 

board of the company but Mr. Jennings was appointed Chair of the Board for a five year 

period and held the casting vote. Mr. Madlingozi and Mr. Asad are the directors of the 

company and are responsible for daily operations and Mr MacDonald and Mr. Jennings live in 

London with their families. The board meets every two to three weeks by Skype and four 

times a year in South Africa given the close involvement of the two British shareholders in 

the business.  

TOWID operates a diamond mine in an outer province of Uluz. The company uses an 

innovative drilling method, which was developed by Mr. MacDonald and Mr. Jennings. 

Diamonds buried in a hard rock surface were now made accessible. The use of this 

technology was patented in the United Kingdom and a special agreement between Mr. 

MacDonald and Mr. Jennings allowed TOWID to use the drill for a period of 20 years with 

two fixed royalty payments of $10 million: to be paid in 2009 and 2013. Mr. MacDonald and 

Mr. Jennings gave a two-year loan to the company in 2009 to cover the full cost of the first 

payment.  

The four men had met in 1990 while studying mining engineering together at MIT. After Uluz 

emerged from a half-century of being a one-party state in 2000, they began working together 

actively on adapting the use of the drill. In 2005, TOWID obtained a five-year renewable 

licence for diamond mining in the Latan region and in February 2008 it commenced 

operations. The venture was quite successful with an annual turnover of $US 200 million for 

the first two years and a market capitalisation of $US 517 million, based on projected 



increased output. The sunk and operating costs for the first two years were a total of $US100 

million plus the loan of $US 10 million for the drill agreement. Three other diamond mining 

companies operate in Uluz – all have 100 per cent domestic ownership. 

Women’s Act 2008 

In January 2007, and for the first time, an opposition government was elected on a platform of 

improving human rights and social democracy. One of its campaign promises was to require 

affirmative action quotas for women. The country had a well-developed business sector but 

only 10 per cent of management and 3 per cent of board members were women. In January 

2008, the Women’s Act was passed by the Uluz Parliament. It required that 40 per cent of 

board directors be women. The rule applied to publicly listed companies and other public 

companies with either an annual turnover of $US250 million or an independently assessed 

market capitalisation that exceeded $US500 million. The legislation required that board 

membership reflect the new law’s requirements by 31 December 2010. If a relevant company 

had not achieved the quota by this date, a penalty of $US 20 million a year for non-

compliance would be imposed or the State could choose not to award necessary regulatory 

approvals, including licences.  By 2020, a company would lose its incorporated status if it did 

not comply with the law.  

Arbitration Claim 

TOWID claimed that the new law violated the bilateral investment treaty between the United 

Kingdom and Uluz (which is identical to the treaty signed between the United Kingdom and 

Uluz’s neighbour South Africa: copy attached to exam question). TOWID claims 

compensation for the loss of profits from the mine on a discounted cash value basis. Uluz 

contests both jurisdiction and the merits of the claim.  

Note that both the UK and Uluz are parties to the ICSID Convention and the UN Convention 

on the Elimination of Discrimination Against Women. 

 

 


