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Examiner’s guide for the examination in JUS5870 European Labour Law 

(master) 

Introduction  

Examination 18 April 2018, 9–13. 

No lectures were held. Instead, two two-hour supervisions in group sessions were given. In the second 

session, for about one hour the free movement rights’ and principle of non-discrimination on grounds of 

nationality was discussed, like, however briefly, the relation between Article 45 TFEU and Article 18 

TFEU. The CJEU case Erzberger v TUI was given as an example and base for the discussion.1 NB: the 

case Erzberger v TUI is not as such course requirements.  

Discuss the free movement of workers’ rights in the light of the principle of non-discrimi-
nation on grounds of nationality. Third country nationals should not be discussed 

The topic is extensive dealt with in the course literature, see Nielsen, EU Labour Law, 2013, in particular 

p. 235–283. As mentioned above, the topic was given certain attention at the supervisions.   

The task request for a discussion about the free movement of workers’ rights in a specific situation. A 

general discussion on the free movement of workers’ rights is not necessary. However, a short discussion 

could be given credit, if it is clear and precis and if the candidate explains, why he or she is discussing the 

rights in general. The limitation to third country nationals suggests no discussion about the EU approach 

to third country nationals and who EU understands as a third country national.2 However, a (very) brief 

discussion about third country national may be accepted. 

Putting the rights’ and the prohibition against discrimination into a context and as a starting point for the 

discussion should be given credit. In such a discussion, the candidate could mention the following.  

EU labour law is seen as part of the legal regulation of both the internal market and the fundamental 

rights the EU guarantees union citizens. EU labour law started in the 1957 Rome Treaty with (now) Arti-

cle 45 on free movement for workers and (now) Article 157 on equal pay between men and women. Since 

at least the 1992 Maastricht Treaty, the fundamental rights dimension has been developed considerably. 

From an internal market perspective, law is used to help solving to remove or reduce barriers to access to 

the internal market for economic actors who want to take advantage of the free movement on that market. 

From a fundamental rights perspective, law is used to solve the needs to coordinate economic and em-

ployment policies and to reduce economic imbalances.3 The EU has developed strong fundamental rights 

for the union citizens parallel with the development of policies with the view to enable businesses in the 

EU to be competitive on the global market in order to give the EU citizens the perception of legitimacy of 

the EU law and policy.4  

In this context general values and objectives of the EU should also be mentioned.5 

                                                      

1 Erzberger v TUI, C-566/15, EU:C:2017:562. 
2 See Nielsen, p. 283–290. 
3 See Nielsen, p. 50–53. 
4 See Nielsen, p. 34 and 273. 
5 Nielsen, p. 55 f. 

http://www.uio.no/studier/emner/jus/jus/JUS5870/v18/eksamen/index.html
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd921b596e788c497d8c90c906027f5416.e34KaxiLc3qMb40Rch0SaxyNbxn0?text=&docid=192888&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=790794
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 Double goal (economic and social).6 

 Establishing an internal market. 

 EU’s macro-economic constitution focusing on establishing an economic and monetary union 

(EMU), being legitimised by providing fundamental rights by CFREU. 

Free movement and fundamental rights must be balanced against each other. The one does not automati-

cally take precedence over the other.7 This is dealt with in the Laval case.8 

CJEU case law has developed EU free movement law into a broad ban on restrictions. In Gebhard,9 the 

CJEU held that national measures liable to hinder or make less attractive the exercise of fundamental 

freedoms guaranteed by the Treaty must fulfil four conditions: 

 they must be applied in a non-discriminatory manner; 

 they must be justified by imperative requirements in the general interest;  

 they must be suitable for securing the attainment of the objective which they pursue; and 

 they must not go beyond what is necessary in order to attain. 

The free movement of worker’s rights and the prohibition against discrimination are laid down in both 

primary EU law and secondary EU law. The sources of law must be discussed.10 Also must the im-

portance of the existence of a cross-border element for the rights’ application be emphasised. Free move-

ment rules (and EU competition law) only apply to situations with cross-border aspects. Many employ-

ment or labour conflicts in a Member State take place in situations that are purely internal.11 

Article 45 TFEU give rise to direct effect, both vertically and horizontally.12 The candidate should there-

fore discuss how the provisions in this article could be realised and enforced. Of course, this calls for a 

discussion about the relation to the general provision in Article 18 TFEU. The two provisions stand in a 

lex generalis–lex specialis relationship. Important is that Article 18 does not cover a citizen of an EEA 

state who not also is an EU citizen. Not mentioning this EEA perspective should not render a reduction. 

Having mentioned this as a starting point, a logical outline is to follow the one in the textbook. The cen-

tral point is to discuss the right to move to and reside in another EU country and the prohibition to dis-

criminate on grounds of nationality.13   

The above-mentioned is merely a starting point. Shortcomings in or lack of the discussion should not be 

regarded upon too critically. Even without this point of departure, an answer could be assessed as a fully 

acceptable answer. 

 

                                                      

6 Cf. Defrenne II, 43/75, EU:C:1976:55. 
7 Nielsen, p. 82–84. 
8 Laval, C-341/05, EU:C:2007:809 (see Materials); cf. Nielsen, p. 165–180. 
9 Gebhard, C-55/94, EU:C:1995:411; cf. Nielsen, p. 268 and 273. 
10 Nielsen, Chapter 5, Section 2. 
11 Cf. the judgement of the CJEU in Erzberger v TUI, C-566/15, EU:C:2017:562, and the opinion of the Advocate 

General in that case, EU:C:2017:347. See also Rutili, 36/76, EU:C:1975:137; Moser, 180/83, EU:C:1984:233; cf. 

Nielsen, p. 125 f. 
12 Nielsen, p. 104 f., 238 f. 
13 Nielsen, Chapter 5, Sections 3.2–3.3. 

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A61975CJ0043
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1523618923786&uri=CELEX:62005CJ0341
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61994CJ0055
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd921b596e788c497d8c90c906027f5416.e34KaxiLc3qMb40Rch0SaxyNbxn0?text=&docid=192888&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=790794
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd921b596e788c497d8c90c906027f5416.e34KaxiLc3qMb40Rch0SaxyNbxn0?text=&docid=190334&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=790794
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1523620331887&uri=CELEX:61975CJ0036
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1523620416331&uri=CELEX:61983CJ0180

